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THE EFFECT OF A NATIONAL BANKRUPTCY 
LAW UPON STATE LAWS. 


OUR National Bankruptcy Acts have been passed since the 
adoption of the Constitution under the authority given to 
Congress in that instrument “to establish . . . uniform laws on 
the subject of bankruptcies throughout the United States.”! But 
it is still to some degree uncertain what the effect of such national 
laws is upon the powers of the several states. It is clearly estab- 
lished that when no national act is in force, states have full power 
to pass bankruptcy laws.? The only limitation at such a time on 
the power of the states is the constitutional prohibition against 
impairing the obligation of contracts. Owing to this prohibition, 
even though no national law is in force, a state cannot by a bank- 
ruptcy or insolvency law discharge a debt arising either under a 
contract entered into before the discharge of the state law in ques- 
tion or under a contract made without the state.® 
But the powers of the states when Congress has passed a bank- 
ruptcy law are by no means so clear. It is indeed agreed that the 
federal law is paramount, and that the states must yield to its 
authority if collision arises ; and that state laws in so far as they 
conflict with a national bankruptcy law are not thereby destroyed, 


1 Art. 1, § 8. 

2 Sturges v. Crowninshield, 4 Wheat. (U. S.) 122. 

8 This matter was elaborately discussed in Ogden v. Saunders, 12 Wheat. (U. S.) 
213, and the law is now settled with very little difference of authority. See 6 Harv. 
L. REV. 349. 

4 In re Watts, 190 U. S. 1. 
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but at most merely suspended during the existence of the federal 
statute! But beyond this there is the greatest difference of opin- 
ion. Ifa state has in force a bankruptcy law at the time a national 
act is passed, even though the state law is similar in some or all of 
its provisions to the national act, the view is taken by some author- 
ities that the state law remains in force and proceedings may be 
had under it so long as bankruptcy proceedings are not actually 
begun under the federal law.? This is certainly an inconvenient 
doctrine, for, as the federal court confessedly may demand the 
property of a bankrupt from the state court when proceedings 
have been begun under the national act, there can be no certainty 
of result in any proceedings begun in the state court. Such 
proceedings are liable to be terminated at any stage by an adjudi- 
cation against the bankrupt in the federal court. Extended con- 
sideration of the point is unnecessary, for the cases just referred to 
are so distinctly opposed, not only to the weight of authority in 
state courts, but to the views expressed by the Supreme Court of 
the United States, that it must now be generally admitted that the 
state law is wholly suspended so far as it covers the same ground 
as the national act. But though many states have on their 


1 Tua v. Carriere, 117 U. S. 201; Butler v. Goreley, 146 U.S. 303; Lothrop z. 
Highland Foundry Co., 128 Mass. 120. Soa state law on the subject of bankruptcy 
passed while a federal statute is in force goes into effect automatically on the repeal 
of the latter law. Palmer v. Hixon, 74 Me. 447. 

2 Re Scholtz, 106 Fed. 834 (D. C. Ia.); Maltbie v. Hotchkiss, 38 Conn. 80, 83; 
Reed v. Taylor, 32 Ia. 209; Ax parte Ziegenfuss, 2 Ired. (N. C.) 463. 

8 This view was expressed by the Supreme Court in Tua v. Carriere, 117 U. S. zor, 
209, 210. In speaking of the effect of the federal bankruptcy law on the insolvent 
law of Louisiana (which was in reality a bankrupt law), the Court said: “ The effect 
of the Bankrupt Act would have been to suspend it only while the Bankrupt Act re- 
mained in force, and on its repeal the Insolvent Law would have revived. Ward v. 
Proctor, 7 Met. (Mass.) 318; Lothrop v. Highland Foundry Co., 128 Mass. 120; Orr 
v. Lisso, 33 La. Ann. 476... . If those laws [Louisiana insolvent laws] had been 
enacted for the first time, they would, so far as inconsistent with the Bankrupt Act, 
have been inoperative while that act remained in force, but upon its repeal would have 
come into operation.” The reasoning of the Supreme Court in Mayer v, Hellman, 91 
U. S. 496, and Boese v. King, 108 U. S. 379, is also based on a similar assumption. 
Neither of these decisions directly involved the question; for in each case there had 
been an adjudication in bankruptcy, and the point at issue was whether state laws 
under which assignments by the debtors had been made previously were bankrupt 
laws, and as such suspended by the national act. That the state laws were sus- 
pended if they were bankrupt laws is clearly assumed. To the same effect are Carling 
v. Seymour Lumber Co., 113 Fed. 483, 51 C. C. A. 1; Re Storck Lumber Co., 114 
Fed. 360; Re F. A. Hall, r2r Fed. 992; Ex parte Eames, 2 Story (U. S.) 322; Com. z, 
O’Hara, 1 N. B. R. 87; Thornhill v. Bank, 3 N. B. R. 435, 5 N. B. R. 367; Ketcham 
v. McNamara, 72 Conn. 709; Harbaugh v. Costello, 184 Ill. 110; Beach v. Miller’s 
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statute books laws dealing with the subject of bankruptcy, it would 
be hard to find two states whose laws are identical with one an- 
other, and no state has a law identical with the national act. 
Some states have enforced, during the periods when there has 
been no federal statute on the subject, systematic bankruptcy laws, 
varying in detail, but providing for involuntary as well as volun- 
tary distribution of a debtor’s property and for the debtor’s dis- 
charge from all provable debts, though such state laws have not 
generally been called bankruptcy laws. These states are Califor~ 
nia, Connecticut, Georgia, Louisiana, Maine, Maryland, Massachu- 
setts, Minnesota, Nevada, New Hampshire, North Dakota, Rhode 
Island. In other states more or less partial systems have prevailed, 
and the chiefly disputed question is this: are these state bank- 
ruptcy laws, complete or partial, suspended altogether on the pas- 
sage of a federal bankruptcy law, or are such parts of them still in 
force as relate to persons or matters not covered by the national 
law? The latter answer seems to have been suggested by Chief 
Justice Marshall! And support for it is to be found in state de- 
cisions relating both to earlier national bankruptcy laws and also 
to that now in force. While the national law of 1867 was in force, 
it was held by the Supreme Court of Connecticut that as that act 
applied only to cases where the debtor owed provable debts ex- 
ceeding the amount of $300, the state insolvent law which con- 
tained no such limitation remained in force as to debtors owing 
amounts insufficient to give the federal court jurisdiction.” 


Exrs., 15 La. Ann. 601; Duffy v. His Creditors, 48 So. 120 (La.); Moody v. Port 
Clyde Development Co., 102 Me. 365; Van Nostrand v. Carr, 30 Md. 128; Griswold 
v. Pratt, g Met. (Mass.) 16; Lyman v. Bond, 130 Mass. 291; Parmenter Mfg. Co. v. 
Hamilton, 172 Mass. 178; Rowe v. Page, 54 N. H. 190; E. C. Wescott Co. v. Berry, 
69 N. H. 505; Mauran v. Crown Carpet Lining Co., 23 R. I. 324. 

1 Sturges v. Crowninshield, 4 Wheat. (U. S.) 122, 195. “It does not appear to be 
a violent construction of the Constitution, and is certainly a convenient one, to con- 
sider the power of the States as existing over such cases as the laws of the Union may 
not reach.” Marshall adds: “Be this as it may, the power granted to Congress may 
be exercised or declined, as the wisdom of that body shall decide. If,.ir the opinion 
of Congress, uniform laws concerning bankruptcies ought not to be established, it does 
not follow that partial laws may not exist, or that state legislation on the subject must 
cease, It is not the mere existence of the power, but its exercise, which is incompat- 
ible with the exercise of the same power by the states. It is not the right to establish 
these uniform laws, but their actual establishment, which is inconsistent with the 
partial acts of the states.” 

2 Shepardson’s Appeal, 36 Conn. 23. In Geery’s Appeal, 43 Conn. 289, the court 
sustained involuntary proceedings under the state insolvent law against a corporation, 
it not appearing that the corporation had committed an act of bankruptcy under the 
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Similarly, since the present national act has been in force, the 
Court of Appeals of Maryland has held that the state law is still 
operative as to farmers, since they are excepted from involuntary 
bankruptcy under the national law.1 And wage-earners and 
farmers have likewise been held by the Pennsylvania Superior 
Court to be subject to proceedings under the state insolvency law, 
though that law has been suspended as to other persons.2 The 
Supreme Court of California, following the same line of reason- 
ing, prior to 1903 held the local law applicable to mining corpo- 
rations which, until the amendment of that year, were excluded 
from the operation of the federal law;* and has also held that 
corporations of all kinds may begin voluntary proceedings under 
the state law, since they are not permitted to do so under the 
national act.* It is easy to imagine other applications of the same 
doctrine. If these decisions are sound, all persons not subject to 
bankruptcy proceedings under the National Act may be made 
subject to state laws; all persons excluded from voluntary proceed- 
ings may be allowed to institute them in state courts; all persons 
excluded from involuntary bankruptcy may be subjected to it by 
the states; the states may establish for all classes of persons any 
other acts of bankruptcy in addition to those enumerated in the 
national act, and such additional acts of bankruptcy may be made 
the basis of adjudication and administration in the state courts; for 
as to all these matters the federal act is silent, neither providing for 
federal proceedings nor in express terms forbidding state action. 


national act, nor that a sufficient number of creditors wished to institute proceedings 
in bankruptcy. The court say (p. 298): ‘So far as that act assumes and takes juris- 
diction of the parties and of the subject matter, just so far is the jurisdiction of the 
state court excluded. On the other hand, we contend that in respect to all persons 
and matters over which the bankrupt act declines to take jurisdiction, the statute of 
this state remains in full force.” But this doctrine was held, if sound under the act of 
1867, not sound under the act of 1898 in Ketcham v. McNamara, 72 Conn. 709. In 
that case an assignment under the state law was held to give the assignee not even a 
voidable title, though no bankruptcy proceedings had been begun. 

In the early case of Clarke v. Ray, 1 H. & J. 318, 320, it was said: “ The legislatures 
of the several states have competent authority to pass laws for the relief of all persons 
who are not comprehended within the act of Congress.” See also Simpson v. City 
Savings Bank, 56 N. H. 466; Carter v. Sibley, 4 Met. (Mass.) 298, per Shaw, C. J.; 
Tobin v. Trump, 7 Phil. 123. 

1 Old Town Bank v. McCormick, 96 Md. 341. 

2 Re Rittenhouse’s Insolvent Estate, 20 Pa. Super. Ct. 468; Citizens’ Nat. Bank v. 

Gass, 29 Pa. Super. Ct. 125; Miller v. Jackson, 34 Pa. Super. Ct. 31. 
8 R. H. Herron Co. v. Superior Court, 136 Cal. 279. 
# Keystone Driller Co. v. Superior Court, 138 Cal. 738. 
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On the other hand, in Massachusetts, the state insolvency courts 
are altogether closed, and no proceedings under the state law 
would be entertained against any one for any cause, the theory 
established in Massachusetts being that the national system has 
altogether superseded the state system. The same rule has been 
applied in Illinois? and Maine.® 

It is submitted that this doctrine is correct and that all state laws 
which can properly be called bankruptcy laws are altogether 
suspended. 

It need not be contended that Congress has not the power to 
pass a bankruptcy law confessedly partial, and that if Congress 
does this, the states may enact laws to cover the remainder of the 
ground, It is enough to assert that Congress has manifested an 
intent to deal with the whole subject of what is commonly called 
bankruptcy legislation. Any argument on this point must take into 
consideration the extent of the grant of power to Congress in the 
Constitution; that is, a meaning must be given to the words used 
in the Constitution, — ‘‘ The subject of bankruptcies.” The Con- 
stitution was written and adopted with the English system in mind, 
and it might be urged forcibly, and indeed it has been contended, 
that Congress was limited in its power over bankruptcy legislation 
to laws analogous to the English bankruptcy laws in force at the end 
of the eighteenth century. The English law at that time was con- 
fined in its operation to traders, and provision was made for invol- 
untary bankruptcy only. But it is to be observed that the English 
bankruptcy law had not uniformly preserved the same boundaries. 
Prior to the reign of Queen Anne, discharges in bankruptcy were 
unknown, and were first allowed by statutes passed for a brief term 
of years as a temporary expedient. Other less striking but still 
important changes had from time to time been made. The framers 


1 Parmenter Mfg. Co. v. Hamilton, 172 Mass. 178. 

2 Harbaugh v. Costello, 184 Ill. 110.’ The Illinois voluntary assignment law was 
held to be wholly superseded and suspended by the national act. 

® Moody v. Port Clyde Development Co., 102 Me. 365, 383. ‘‘ The proposition might 
be plausibly suggested that a corporation which cannot become a voluntary bankrupt 
should be permitted to take advantage of a state law giving it authority of its own 
motion, to wind up its affairs, by dissolution, collection of debts, and distribution of 
assets. But the proposition is not tenable.” {t seems probable that the Supreme 
Court of Connecticut would take the same position if compelled to decide the question. 
In Ketcham v. McNamara, 72 Conn. 709, an assignment under the state law was held 
void, but the assignor was one who had committed an act of bankruptcy for which 
he could have been adjudged a bankrupt, and therefore his case was clearly covered 
by the national act. 
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of the Constitution might reasonably expect that the English bank- 
ruptcy system in force in 1787 would be no more final than its 
predecessors had been. Such an expectation certainly would 
have been realized. Modern English bankruptcy law, like modern 
American bankruptcy law, includes within its scope voluntary pro- 
ceedings, and is applicable to other classes of the community 
besides traders. The English law of today has indeed in some 
particulars been extended farther than the American law: notably, 
the estates of deceased insolvents may be settled in the bankruptcy 
courts in England. The uniform conclusion of American courts 
that the bankruptcy acts passed by Congress were constitutional, 
therefore, seems sound; though the Act of 1841 and the subse- 
quent acts have contained a system of voluntary bankruptcy and 
have been applicable to classes of the community other than 
traders.} 

It is not to be supposed that the present bankruptcy law or its 
predecessors fully exhaust the power of Congress. Marshall said, 
“A bankruptcy law may contain those regulations which are 
generally found in insolvent laws,” and it has even been suggested 
that Congress may “establish uniform laws, on the subject of any | 
person’s general inability to pay his debts, throughout the United 
States.” If this be true, Congress has power to take altogether 


1 In Adams v. Storey, 1 Paine C. C. 79, 82, Judge Livingston of the United States 
Supreme Court said: “ So exclusively have bankrupt laws operated on traders, that it 
may well be doubted whether an Act of Congress subjecting to such a law every de- 
scription of persons within the United States would comport with the spirit of the 
powers vested in them in relation to this subject.” After the passage of the Act of 
1841 it was held to be unconstitutional by Judge Wells of the United States District 
Court for the District of Missouri in Xe Klein, 2 N. Y. Leg. Obs. 185, and an elaborate 
dissenting dictum to the same effect was pronounced by Judge Bronson in Sackett v. 
Andross, 5 Hill (N. Y.) 327; but the decision of the District Court in Re Klein was 
reversed in the Circuit Court by Judge Catron of the U. S. Supreme Court, 1 How. 
(U. S.) 277, note. The question was not raised in the United States Supreme Court, 
because under the Act of 1841 no bankruptcy cases could come before that court for 
review. Nelson v. Carland, 1 How. (U. S.) 265. 

But many decisions in other courts sustained the validity of the Act. State Bank v. 
Wilborn & Phillips, 6 Ark. 35; Lalor v. Wattles, 8 Ill. 225; Hastings v. Fowler, 2 Ind. 
216; Loud w. Pierce, 25 Me. 233; Thompson v. Alger, 12 Met. (Mass.) 428; Reed v. 
Vaughan, 15 Mo. 137; Kittredge v. Warren, 14 N. H. 509; Cutter v. Folsom, 17 N. H. 
139; Kunzler v. Kohaus, 5 Hill (N. Y.) 317; McCormick v. Pickering, 4 N. Y. 276. 

The Act of 1867, as a whole, was uniformly held constitutional. Re Silverman, 4 
N. B. R. 522; Re Reynolds, 9 N. B. R. 50; He Reiman, 11 N. B. R. 21; Re California 
Pacific R. Co., 11 N. B. R.193. The constitutionality of the Act of 1898 has been con- 
clusively settled by Hanover National Bank v. Moyses, 186 U. S. 181. 

2 Kunzler v. Kohaus, 5 Hill (N. Y.) 317, 321. 
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into the federal courts all matters covered by laws for the release 
of poor debtors, and for the distribution of insolvent estates of in- 
sane persons and deceased persons as well as all matters now com- 
monly disposed of by receivers of insolvent corporations; but, 
though Congress may have the power to bring such matters within 
a bankruptcy law and thereby exclude the local law from further 
operation upon them, though they have for centuries been habitu- 
ally disposed of outside of bankruptcy laws and courts, the intent 
to do this is not to be presumed. The term “bankruptcy laws” 
does not have now the identical meaning which it formerly had, 
and after another century will very probably not have the precise 
meaning. it now has. The constitutional grant of power may be 
wide enough or elastic enough to accommodate itself to these 
changed meanings. But at any given time when Congress passes 
elaborate bankruptcy legislation the natural assumption is that 
Congress intended to deal with the whole subject at that time com- 
monly regarded as belonging within the limits of a bankruptcy law, 
and the burden should clearly be thrown on one who asserts that 
Congress meant to cover either a more extensive or a narrower 
field. 

If these principles are applied to the present situation, the Act 
of 1808, like the Act of 1867, and perhaps still more clearly, seems 
on a proper construction to manifest a purpose to deal with the 
whole subject of bankruptcy, up to the boundary that modern law 
fixes between bankruptcy legislation (whether state or federal) 
and other branches of the law. Any cases properly within that 
subject which are not covered by the act are omitted, because it 
seemed wise to Congress that in such cases bankruptcy proceed- 
ings should not be permitted, not because the power of passing 
appropriate legislation in regard to them was relegated to the 
several states. This is indicated by the nature of the exceptions 
from the operation of the act. Wage-earners and farmers were 
obviously excluded from involuntary bankruptcy because wage- 
earners belong to a class habitually favored in legislation on 
account of their limited means; and farmers were excluded pre- 
sumably because they do not actively engage in trade, and because 
to deprive them of their farms would also deprive them of their 
means of subsistence. Corporations were excluded from voluntary 
bankruptcy because voluntary proceedings are intended for the 
relief of the bankrupt and to enable him to start afresh. Such 
relief while appropriate to an individual debtor is not appropriate 
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to corporations. Especially is this true when, as under the present 
act, corporations are allowed discharge in bankruptcy.! 

The corporations which are excluded from involuntary bank- 
ruptcy are not trading corporations, and bankruptcy proceedings 
are generally not the best way of dealing with insolvent corpora- 
tions of other classes. Bankruptcy necessarily involves a quick 
winding up of the affairs of the bankrupt. In the case of many 
corporations which are not engaged in trading, such hasty pro- 
ceedings will be injurious not only to those directly interested in 
the corporations but to the public as well. An insolvent railroad 
corporation or insurance corporation may require a very different 
kind of procedure in order to produce the best results, 

The difficulty of conceding to the state law operation on the 
persons excluded from the national law is further shown by the 
circumstances that the individual persons excluded from involun- 
tary bankruptcy, either because of the nature of their business or 
because of insufficiency of indebtedness, are not excluded from 
voluntary proceedings; and, on the other hand, the corporations 
which are excluded from voluntary bankruptcy may, in many 
cases, be subject to involuntary proceedings. Had it not been de- 
cided by respectable courts, it would seem an astonishing conten- 
tion that Congress when it allowed wage-earners and farmers the 
right to become voluntary bankrupts, but denied creditors the 
right to bring involuntary petition against them, intended to per- 
mit the states to enact legislation authorizing them to be made 
involuntary bankrupts. If involuntary proceedings were to be 
permitted at all against such persons, it is incredible that the fed- 
eral bankruptcy court should not have been given jurisdiction 
over the matter. An unseemly conflict of authority is otherwise 
directly invited; for if an involuntary petition is allowed in a state 
court against a farmer, he may file a voluntary petition in the fed- 
eral court, and the admitted supremacy of the bankruptcy law 
involves the conclusion that the state court must at once surrender 
the assets. Such a situation is inevitable in some cases, but surely 
Congress could not have intended directly to invite it. 

If persons excluded from the operation of the national act by 
its terms are to be subject to state insolvency proceedings, it would 
seem equally true that acts of bankruptcy not included as ground 
for bankruptcy proceedings in the federal act might be made the 


1 Re Marshall Paper Company, 102 Fed. 872, 
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basis for similar proceedings under state laws. It might just as 
well be argued that Congress has left to the states power to deal 
with all other acts of bankruptcy beside those mentioned in the 
statute, as to say that Congress has left to the states power to deal 
with persons and corporations which are not subject to federal 
bankruptcy proceedings. 

The closing sentence of the Bankruptcy Act also lends force to 
the argument that Congress intended to supersede all state legisla- 
tion on the subject of bankruptcy. That sentence provides that 
“ proceedings commenced under State insolvency laws before the 
passage of this Act shall not be affected by it.”!_ An almost neces- 
sary inference from this sentence is that proceedings commenced 
under state insolvency laws after the passage of this act shall be 
superseded by it. The sentence in the act is without qualification, 
and warrants an equally unqualified inference that all subsequent 
proceedings against any persons, whether within the scope of the 
federal act or not, are no longer to be subject to state insolvency 
proceedings.” Finally, if the question is to be regarded as doubt- 
ful whether the states still retain power over persons and corpora- 
tions excluded from the operation of the federal act, the doubt 
should be resolved if possible in favor of the national law and 
against a continued validity of the state laws. The purpose of the 
Constitution in conferring powers to pass bankruptcy laws upon 
Congress was, as the Constitution itself shows, that such laws might 
be uniform throughout the United States. A system can hardly be 
considered uniform when in some states a wage-earner or farmer 
is subject to involuntary bankruptcy while in other states he 
is not. Though the national law itself may still be uniform and 
the words of the Constitution thus be literally observed, their real 
intent is violated, for the intent can be nothing less than to give 
Congress the power to establish a system of bankruptcy which 
shall be uniform throughout the country; and whenever Con- 
gress passes a bankruptcy law it is to be assumed that the pur- 
pose of the law is to create a system uniform throughout the 
whole country. 

Whether it be held that a federal bankruptcy law totally suspends 
all state bankruptcy laws, or suspends them only so far as they ap- 
ply to the same persons, for the same causes, another question still 


1 Sec. 71 (b). 
2 This reasoning is that of the court in Parmenter Mfg. Co. v. Hamilton, 172 
Mass. 178. 
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remains: What state laws are to be regarded as included under the 
general designation of bankruptcy laws, and therefore are sus- 
pended altogether, if the view here contended for is sound ; or are 
at least partially suspended, if the view upheld by the courts of 
California and Maryland is to be accepted? If all laws which 
concern the distribution of an insolvent debtor’s property among 
his creditors be properly classed as bankruptcy laws, then state 
statutes which regulate the distribution of the insolvent estates of 
deceased persons, or which regulate the distribution of property 
under a general assignment for the benefit of creditors, or which 
provide for the relief of poor debtors from arrest, or for receiver- 
ships of insolvent corporations, must be suspended. But, as has 
been said, though the constitutional grant of power may possibly 
have this wide scope, it is not to be assumed, in the absence of 
clear language in a national act, that Congress intended to take 
to itself matters which had been generally dealt with under statutes 
not classed as bankruptcy laws or under common law rules. That 
national bankruptcy acts do not suspend all right on the part of 
the states to deal with insolvent estates has been settled by the 
Supreme Court of the United States. 

In order to arrive at a just conclusion it is necessary to consider 
the extent of the powers granted by the Constitution to the 
national government, and to consider historically the scope of the 
early English bankruptcy laws, and the situation at the time when 
the Constitution was adopted. 

The early bankruptcy laws were intended solely for the benefit 
of creditors, and a bankrupt was regarded as a quasi-criminal. No 
discharge was allowed until the reign of Queen Anne, and it need 
hardly be said that voluntary bankruptcy was unknown until after 
discharges were allowed. Even after the reign of Queen Anne, 
the discharge was looked upon rather as a reward given to the 
bankrupt to induce him to make full disclosure of his assets and 
aid his creditors in obtaining as large a dividend as possible, rather 
than as something to which the bankrupt was of right entitled, and 
itself an important object of the bankruptcy proceedings. Volun- 
tary petitions were not authorized until the nineteenth century, 
although prior to their allowance friendly creditors would some- 


1 Mayer v. Hellman, 91 U.S. 496; Boese v. King, 108 U. S. 379. In these cases 
general assignments under state statutes were held effectual if no petition in bank- 
ruptcy was filed within six months, the period within which an act of bankruptcy had 
to be taken advantage of under the act of 1867. 
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times at-the instance of the bankrupt file a petition against him in 
order that he might secure a discharge. 

As the bankruptcy law was intended as an added’ remedy to | 
enable creditors to collect their dues, it was only gradually that 
the English bankruptcy law limited creditors of a bankrupt debtor _ 
in pursuing also the remedies allowed by the common law. More- 
over, as only traders were subject to bankruptcy, the partial relief 
against imprisonment for debt afforded to bankrupts protected 
only one class of the community. With the increase of humani- 
tarian feeling at the beginning of the nineteenth century, laws were 
passed to enable debtors who had surrendered all their property 
to escape imprisonment. These laws were known as insolvent 
laws. Ultimately their substance was incorporated in the English 
Bankruptcy Law, and since 1861 they have been wholly merged in 
it. One of the great sources of confusion in dealing with the sub- 
ject of state bankruptcy laws is the double use given to the words 
“insolvency ” and “insolvent.” According to the English usage 
an insolvency law is aimed to relieve a debtor from imprisonment 
for debt, while the primary aim of a bankruptcy law is the equal. 
distribution of his property among his creditors. In the United. 
States the English meaning of insolvency law or insolvent law 
may still prevail in some states. But quite commonly an insol- 
vent law or an insolvency law is used as a synonym for a state 
bankruptcy law. Perhaps because the federal Constitution gave 
Congress power to pass bankruptcy laws, it was thought best by 
state legislatures to give another name to their enactments, even 
though these enactments in fact were bankruptcy laws. As has 
already been said, a number of states have enforced, during the 
period when there has been no federal bankruptcy law, complete 
bankruptcy systems; but in no case has the name of bankruptcy 
law been applied to state legislation.? 

‘In construing the Constitution it is desirable to bear in mind the 
meaning attached at the close of the eighteenth century to the 
word “bankruptcy.” Doubtless the power of Congress was not 
intended to be confined and is not confined to the passage of 


1 Thus in New Jersey a law the primary purpose of which was to abolish impris- 
onment in certain cases is called an insolvency law. Steelman v. Mattix, 36 N. J. L. 
344. A Pennsylvania statute having the same object was similarly designated. Sul- 
livan v. Hieskill, Crabbe (U. S.) 525. 

2 Thus the closing sentence of the federal statute of 1898 which refers to “ State 
insolvency laws ” doubtless means state laws that are in fact bankruptcy laws rather 
than laws relieving poor debtors from imprisonment for debt. 


i} 
“i 
il 
‘ M 
| 
ii 
a 
i 
| 
4 
j 
ia 


558 HARVARD LAW REVIEW. 


bankruptcy laws identical with the English laws then in force, but 
a clearly marked distinction then existing between bankruptcy 
laws and insolvency laws cannot be disregarded. Even if it be 
assumed that Congress might pass a bankruptcy law superseding 
all state laws for the relief of poor debtors from imprisonment, it 
is not to be assumed that such is the effect of a federal statute 
unless it clearly expresses its purpose.. In the absence of clear 
expression to the contrary, the assumption should rather be that 
Congress expected such state laws to exist side by side with a 
bankruptcy statute, as was the case in England until 1861, and as 
has long been the case in Massachusetts. It seems clear, there- 
fore, that at the present time a law which is confined in its op- 
eration to relieving a debtor from arrest or imprisonment is not 
suspended by a federal bankruptcy law.! Even though it is made 
a condition of freeing the debtor from liability of arrest and impris- 
onment that he shall assign all his property, not to the creditor 
who is proceeding against him, so far as is necessary to pay the 
latter’s claim, but for distribution among all his creditors ratably, 
thereby introducing into the statute an element which formerly 
was and still is an essential purpose of a bankruptcy law; still, 
since the main purpose, if not the only purpose, of the statute is to 
protect the debtor from imprisonment, and since the ratable dis- 
tribution of the debtor’s assets is required only as an equitable 
condition of freedom from arrest, it would seem that the statute 
continued in force after the passage of a national bankruptcy law.” 
This question is only material in the older states, for in the others 
imprisonment for debt is totally abolished. 

For similar historical reasons state statutes conferring on pro- 
bate courts the distribution of the insolvent estate of deceased 
persons and of insane persons are not superseded.2 The care and 
distribution of such estates has long been entrusted to probate 
courts, and unless Congress clearly manifests an intention to in- 
clude such matters within the national system, the state laws will 
continie in force. 

The most important question, however, relates to the effect of 
laws regulating general assignments for the benefit of creditors. 


1 Stockwell v. Silloway, 100 Mass. 287, 105 Mass. 517; Steelman v. Mattix, 36 N. J. 
L. 344; Scully v. Kirkpatrick, 79 Pa. 324; Jordan v. Hall, 9 R. I. 218. 

2 Such was the decision in Steelman v. Mattix, 36 N. J. L. 344. Cf Ju re Reynolds, 
8 R. I. 485. 

8 Hawkins v. Learned, 54 N. H. 333. 
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The great majority of the states have never had any local 
bankruptcy system. Insolvent estates have been distributed, so 
far as they can be said to have been distributed at all, either 
under receiverships or more commonly under general assign- 
ments. In most of the states, unless an insolvent debtor chose 
to make a general assignment, he could not be forced to assign 
his property for distribution, and his creditors were left to en- 
force such common law remedies as they could against his prop- 
erty. That the right to make a general assignment for the benefit 
of creditors is not precluded by the passage of the federal bank- 
ruptcy law is clear upon principle, and has been settled by the 
Supreme Court of the United States! For such an assignment 
takes effect not from any statute, but from the common law 
principles governing conveyances and trusts. If the owner of 
property may convey it to a trustee for one person, he may 
convey it to a trustee for any number of persons; that is, he 
may convey it to a trustee for the benefit of any or all of his 
creditors. 

Prior to the enactment of the Bankruptcy Act of 1898 many of 
the states, however, had passed laws limiting the right of debtors 
to make general assignments, or giving a statutory effect to such 
assignments if certain rules were complied with. In many states 
preferences were forbidden; in others, the assignee or trustee under 
the assignment was required to settle the estate in performance of 
his trust under the supervision of the courts, which controlled the 
proof of claims by creditors and other matters, somewhat in the 
method of the bankruptcy court. In some states the debtor 
making the assignment was discharged from further liability to 
creditors who actually proved their claims.? A few states went 
even farther and allowed the debtor a discharge from all provable 
claims. 

It is obvious that statutes in the latter form approach very 
closely the portion of a bankruptcy law relating to voluntary 
petitions. The two objects of a bankruptcy law — equal distribu- 
tion among creditors, and a discharge of the debtor from provable 
claims — are subserved. That so much of such a state statute as 
relates to the debtor’s discharge is suspended by the federal law is 


1 Mayer v. Hellman; gt U. S. 496; Boese v. King, 108 U. S. 379. 
2 Arizona, Arkansas, Indian Territory, New Jersey, South Carolina, Texas (if cred- 
itors receive 3314 per cent dividend), Wyoming. 
. § Colorado, Idaho, New York, Oregon, Washington, Wisconsin. 
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settled. And by a bare majority of the Supreme Court it has been 
also decided that the suspension of this portion of the statute does 
not invalidate the assignment itself.) 

In the decisions of state courts assignments made in compliance 
both with state laws and the principles of the common law have 
been upheld both under the Act of 18672 and under the Act of 
1898. On the other hand, assignments which derive their validity 
from a state statute have been held void under the Act of 18674 
and under the law of 1898.5 

A peculiar form of statute is in force in a few states which in 
certain instances operates as an involuntary transfer of the debtor’s 
property. In Alabama, Connecticut, New Mexico, Pennsylvania, 
Tennessee, West Virginia, Wisconsin, it is enacted that an assign- 
ment with preferences by an insolvent debtor shall operate as an 
assignment of all his property for distribution ratably among his 
creditors. Such a statute has been held in Kentucky not to con- 
flict with the national bankruptcy law and not to be suspended by 
it.6 It is submitted, however, that such decisions are erroneous. 
The state law, as a punishment of the debtor or redress to:his cred- 
itors for an act which is contained in all bankruptcy statutes as an 
act of bankruptcy, enforces the very consequences which are pro- 
vided for in the bankruptcy act; namely, the sequestration and 


1 Boese v. King, 108 U. S. 379. This case related to an assignment made under a 
New Jersey statute during the pendency of the federal act of 1867. The question 
involved was whether an assignment made under these circumstances was void. It 
was held by the court, Justices Mathews, Miller, Gray, Blatchford, dissenting, that 
the assignment was not void. It was conceded by the majority that ‘the local 
statute was from the date of the passage of the Bankruptcy Act inoperative in so far as 
it provided for the discharge of the debtor from further liability to creditors who 
came in under the assignment.” But they held that as an assignment for the benefit 
of creditors was an effective common law conveyance, it did not cease to be so because 
of the statute. The minority of the court contended that the statute was an entirety, 
and the suspension of the provision relating to discharge involved the total invalidity 
of any conveyance made under the statute. 

2 Hawkin’s Appeal, 34 Conn. 548; Maltbie v. Hotchkiss, 38 Conn. 80; Geery’s Ap- 
peal, 43 Conn. 289; Cook v. Rogers, 31 Mich. 391; Thrasher v. Bentley, 59 N. Y. 649; 
Beck v. Parker, 65 Pa. 262. 

8 Patty-Joiner Co. v. Cummins, 93 Tex. 598; Jensen-King-Byrd Co. v. Williams, 
35 Wash. 161; Binder v. McDonald, 106 Wis. 332; Duryea v. Muse, 117 Wis. 399. In 
both Texas and Wisconsin the court admitted that portions of the local statute provid- 
ing for the debtor’s discharge were superseded. 

4 Shryock v. Bashore, 13 N. B. R. 481; Rowe wv. Page, 54 N. H. 190. 

5 Ketcham v. McNamara, 72 Conn. 709. 

6 Ebersole v. Adams, to Bush (Ky.) 83; Linthicum v, Fenley, 11 Bush (Ky.) 131; 
Downer v. Porter, 25 Ky. L. Rep. 571, 76 S. W. 135. 


a 
| 
|| 
2 
— 
a 
qj 
| 
AW 
A 
| 
‘ 


THE EFFECT OF A NATIONAL BANKRUPTCY LAW. 561 


distribution of the debtor’s property. And the Pennsylvania law 
has been held suspended by the federal statute.! 

A similar situation arises in regard to receiverships of insolyent 
corporations. The appointment of receivers is not dependent on 
statute. It is a recognized branch of equity jurisprudence. The 
primary object of their appointment is to protect the rights of a 
plaintiff as a mortgagee or judgment creditor; and the ratable dis- 
tribution of an insolvent estate in the hands of the receiver, when 
it occurs, is due to the desire of the court of equity, which has once 
taken jurisdiction, to dispose equitably of the property under its 
control. In England receiverships are allowed by the side of 
bankruptcy laws. There is, therefore, no reason to suppose that 
in this country the mere fact that Congress has passed a bank- 
ruptcy law should suspend the ordinary equity powers of state 
courts to appoint receivers; and such seems to be the generally 
accepted view2 But in much the same fashion that state legisla- 
tion in some jurisdictions has annexed incidents of bankruptcy 
legislation to assignments for the benefit of creditors, so statutes 
have been passed regulating receiverships, and in some instances 
adding rules of law in regard to them appropriate for bankruptcy 
legislation. Such statutes must be suspended at least to the ex- 
tent to which they infringe upon the field appropriate for bank- 
ruptcy legislation, and it has been held in Maine,’ Pennsylvania,‘ 
and Rhode Island,® that local statutes of this sort were suspended. 
It does not follow, however, that the ordinary equity jurisdiction 
to appoint a receiver is lost because a federal bankruptcy statute 
has been passed. 

If bankruptcy proceedings are begun against a corporation for 
which another court has appointed a receiver, the receiver must 
surrender the property. Comity, however, requires that applica- 


1 Potts v. Smith Mfg. Co., 25 Pa. Super. Ct. 206; Peckham’s Assigned Est., 35 Pa. 
Super. Ct. 330. 

2 Chandler v. Siddle, 10 N. B. R. 236; State v. Superior Court, 20 Wash. 545. See 
also Watson v. Citizens’ Savings Bank, 5 S.C. 159. And the general practice of state 
courts to this effect is indicated by the decisions cited in notes 6 and 1, é#fra, where 
the primary question concerned the obligation of the receiver appointed by the state 
court to surrender the property in his hands to the bankruptcy court. 

8 Moody wv. Port Clyde Development Co., 102 Me. 365. 

* Potts v.Smith Mfg. Co.,25 Pa. Super. Ct. 206; Peckham’s Est., 35 Pa. Super. Ct. 330. 

5 Mauran v. Crown Carpet Lining Co., 23 R. I. 324. 

6 Re Watts, 190 U.S. 1; Re Storck Lumber Coy 114 Fed. 360; Re Knight, res 
Fed. 35; Ae English, 127 Fed. 940, 62 C. C. A. 572; Re C. Moench & Sons Co., 130 
Fed. 685, 666 C. C. A. 37. 
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tion be made to the court which appointed the receiver requesting 
the surrender of the property.1 Whether the receivership was 
begun more or less than four months prior to the bankruptcy 
proceedings should make no difference unless the suit in which 
the receiver was appointed operated as an equitable attachment of 
the property? If such was the case, and the attachment was more 
than four months old, the receiver would be entitled to retain the 
property as a means of enforcing the creditor’s equitable attach- 
ment. Another exception to the obligation of a receiver to sur- 
render immediately to the bankruptcy court arises where the 
receivership is incidental to the foreclosure of a creditor’s valid 
mortgage or lien. As the bankruptcy court does not generally 
interfere with the right of a secured creditor to enforce his claim 
against his security, in the same way he would have done had 
bankruptcy not supervened,‘ the receiver may properly continue 
to hold the property as a step to such enforcement.> It must be 
remembered, however, that a court of bankruptcy has power even 
in such a case, if it deems it for the advantage of those interested 
in the property, to order a sale of the security free from mortgages 
and liens after due notice has been given to the mortgagees or lien 
holders so that they have an opportunity to defend their interests.® 


1 Re Watts, 190 U.S. 1; Carling v. Seymour Lumber Co., 113 Fed. 483, 491, 51 
C. C. A. 1; Ross-Meeham Foundry Co. v. Southern Car & Foundry Co., 124 Fed. 
403; Mauran v. Crown Carpet Lining Co., 23 R. I. 324. 

2 Re English, 127 Fed. 940, 62 C. C. A. 572. 

8 Pickens v. Roy, 187 U.S. 177. In Frazier v. Southern Loan & Trust Co., 99 Fed. 
707, Goff, J., said: “The Bankruptcy Act of 1898 does not in the least modify this 


- rule [that a court which first obtains rightful jurisdiction over the subject matter of a 


suit should not be interfered with], but with unusual carefulness guards it in all its 
detail, provided the suit pending in the State Court was instituted more than four 
months before the District Court of the United States had adjudicated the bankruptcy 
of the party entitled to or interested in the subject matter of such controversy.” And 
this passage was quoted with approval in Pickens v. Roy, 187 U. S. 177, but it seems 
that the principle as applied in bankruptcy should be confined to cases where the 
appointment of a receiver creates an equitable lien in favor of the plaintiff. The mere 
fact that a state court is in possession and has been in possession of property for a long 
time should not limit the right of the federal bankruptcy court to the possession of 
the property if it belongs to a bankrupt. The principle enunciated by Judge Goff is 
applicable in its entirety only where the competing courts are of codrdinate jurisdiction, 
while the bankruptcy court in regard to bankruptcy matters is a court of superior 
jurisdiction. See Re Watts, 190 U. S. 1. 

* Eyster v. Gaff, 91 U. S. 521; Carling v. Seymour Lumber Co., 113 Fed. 483, 51 
C. C. A. 1; Harvey v. Smith, 179 Mass. 592. 

5 Ross-Meeham Foundry Co. v. Southern Car & Foundry Co., 124 Fed. 403. 

6 Ray v. Norseworthy, 23 Wall. (U. S.) 128, 135; Ae Pittelkow, 92 Fed. got, and 
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Where this procedure is adopted the secured creditor is remitted 
to a right against the proceeds of the security corresponding to 
that which he previously had against the security itself. 


Samuel Williston. 


cases cited; Re Granite City Bank, 137 Fed. 818, 70 C. C. A. 316; Sturgiss v. Corbin, 


141 Fed, 1,72 C.C. A.179. See also Re Kaplan, 144 Fed. 159; Orr v. Tribble, 158 
Fed. 897. 
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THE OBLIGATIONS OF PUBLIC SERVICES 
TO MAKE CONNECTIONS. 


HE law relating to connecting services is quite voluminous, 
but upon the matter with which the present paper is con- 
cerned there is as yet very little authority. There are, for example, 
many cases ‘as to the respective liabilities of connecting carriers, 
but very few as to the duty of an unwilling carrier to participate 
in connecting carriage. The problem cannot be dismissed by say- 
ing that for a carrier to make arrangements with one connection 
while refusing to do the same with another is illegal discrimina- 
tion, for that this is true only to the extent that public duty is 
involved; so that the fundamental question is, as always, the ex-— 
tent of the duty of a railroad in dealing with connecting railroads. 
May it refuse altogether to have dealings with them, to accept 
goods from them, for example? Obviously this will not do; it is 
the duty of the railroad as a common carrier to accept from any 
person tendering goods. On the other hand, it can hardly be said 
that the railroad must accord to all railroads every special privilege 
that it gives one railroad in a joint traffic agreement; for what it 
does for one as a favor, another cannot demand as a right. The 
truth of this matter must therefore lie between two extremes in 
some practicable compromise that will meet the necessities of the 
public while recognizing as far as may be the independence of the 
carriers. 


I. 


Of the duty of the initial company to undertake service to the 
point of connection with the succeeding company there can be no | 
doubt. If it be a case of carriage, the initial carrier is certainly 
asked no more than to act within his profession if he is requested 
to take certain goods tendered at one point on his line to another 
point where that line connects with the second carrier! This ele- 
mentary point has been most litigated in recent times in regard to 
telegraph companies, the initial company sometimes disliking to 
accept a message to a connecting point, there to be delivered to 


1 Fremont, E. & M. V. R. R. Co. v, Waters, 50 Neb. 592 (1897) ; — v. Chi- 
cago & N. Ry. Co., 27 Wis. 8t (1870). 
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another company, very often a competitor. But the established 
-duty in regard to connecting carriage was too close an analogy for 
the telegraph company to escape jit.' This was plainly said in a 
Texas case: ? “ The law relating to the receiving and forwarding of 
telegraphic messages to connecting lines is so nearly analogous to 
that in regard to common carriers that the established rules of law 
that determine the liability of the common carrier apply with equal 
force to telegraph companies. Each can restrict its liability to its 
own line, but each must receive and forward with diligence to the 
connecting line, and each will be held liable for its failure or refusal 
- to perform that duty.” There is but one peculiarity in the tele- 
graph situation, and that is because of difference in the conditions. 
In the case of carriage there are usually marks on the package 
designating its course; moreover its bills accompany it. In the 
case of the telegraph, therefore, it is a reasonable requirement by 
the first company that words designating the connection desired 
shall be sent with the message, or the second company may re- 
quire that words designating its origin shall be paid for.® 

In several kinds of connecting service the duty of each suc- 
cessive party to deliver over to the next in turn is the normal one. 
Thus, as a telegraph.company undertakes delivery. in the place of 
address, which in.this case should be at the office of the telegraph 
company designated as the connection. So, in certain kinds of 
carriage, as express service, the carrier is bound to deliver to the 
addressee. But railroads and steamboats are not normally bound 
to do more than deposit the goods carried on their own wharves 
or at their own terminal. There is thereupon, as all will remem- 
ber, a conflict. of authority as to how soon they cease to be liable 
as common carriers; but at all events it must be very soon there- 
after without any attempt on their part to make delivery. But in 
the case of connecting carriage there is no conflict of authority, 
the whole matter being handled upon a different basis. It is uni- 
versally established that when successive carriage is involved the - 
law necessarily throws upon the accepting carrier the duty of 
tendering the goods for further transportation to the succeeding 
carrier; and normally, until he effectuates such delivery, the 
original carrier remains liable as a common carrier.* This liability 


1 United States v. Northern Pac. R. Co., 120 Fed. Rep. 546 (1903). 

2 W. U. Telegraph Co. v. Simmons, 93 S. W. 686 (Tex. Civ. App.) (1906). 

8 Atlantic & Pacific Telegraph Co. v. W. U. Telegraph Co., 4 Daly (N. Y.) 527 (1873). 
# Mount Vernon Co. vw. Ala..Gt. S. R. R.Co., 92 Ala. 296 (1890); Palmer z. 
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would usually continue, as the cases just cited hold, until the first 
carrier had deposited the goods where the second carrier receives 
them, and given notice, as would generally be requisite, to the 
succeeding carrier that the goods were there awaiting his transpor- 
tation, together with the necessary instructions for forwarding the 
goods? If, however, the second carrier finally refuses the goods, 
the first carrier has performed its duty as such. But there rests 
upon it in this case, as in many other cases of unexpected interrup- 
tion, the duty to store the goods?® refused, and notify the consignor 
of the situation.* 


II. 


Of the duty to receive what is properly tendered to it by its pre- 
decessor also there can be no doubt. This really relates back to 
the primary duty to the original person requesting the service.> It 


Chicago, B. & Q. R. R. Co., 56 Conn. 137 (1888) ; Wallace v. Rosenthal, 40 Ga. 419 
(1869) ; Illinois Central R. R. Co. v. Mitchell, 68 Ill. 471 (1873) ; Moore v. Michigan 
Central R. R. Co., 3 Mich. 23 (1853); Dunson v. New York Central R. R. Co., 3 
Lans. (N. Y.) 265 (1870) ; Miller Bros. v. Railway Co., 33 S.C. 359 (1890); Insurance 
Co. v. Railroad Co.,8 Baxt. ( Tenn.) 268 (1874) ; Lewis v. Chesapeake & Ohio Ry. Co., 
47 W. Va. 656 (1900); Hooper v. Chicago & N. Ry. Co., 27 Wis. 81 (1870). 

1 Myrick v. Michigan Cent. R. R. Co.,9 Biss. (U.S.) 44 (1879); Selma, etc., R. R. Co. 
v. Butts & Foster, 43 Ala. 385 (1869); Colfax Mountain Fruit Co. v, Southern Pac. Co., 
46 Pac. 668 (1896) (Cal.); Palmer v. Chicago, B, & Q. R. R. Co., 56 Conn. 137 (1888) ; 
Louisville, St. L. & Texas Ry. Co. v. Bourne & Embry, 16 Ky. L. Rep. 825 (1895) ; 
Rickerson Roller Mill Co. v. Grand Rapids & I. R. R. Co., 67 Mich. 110 (1887); Dunn 
v. Hannibal, etc., R. R. Co., 68 Mo. 268 (1878) ; Sprague v. New York Cent. R. R. Co., 
52 N. Y. 637 (1873). 

2 Michigan S. & N. I. R. R. Co. wv. Day, 20 Ill. 375 (1858); Hutchings v. Ladd, 16 
Mich. 493 (1868); Sherman v. Hudson River R. R. Co., 64 N. Y. 254 (1876) ; Little 
Miami R. R. Co. v. Washburn, 22 Oh. St. 324 (1872); Forsythe v. Walker, 9 Pa. 
St. 148 (1848) ; Railroad v. Cabinet Co., 104 Tenn. 568 (1900); Fort Worth & D.C. 
Ry. Co. v. Masterton, 95 Tex. 262 (1902). 

3 Buston v. Pennsylvania R, Co., 119 Fed. 808 (1903) ; Louisville & N. R. R. Co. v, 
Duncan & Orr, 137 Ala. 446 (1902); Dalzell v. Steamboat Saxon, 10 La. Ann. 280 
(1855); Baltimore & Ohio R. R. Co. v. Schumacher, 29 Md. 168 (1868) ; Wehmann z. 
Minneapolis, St. P. & S. Ste. M. Ry. Co., 58 Minn. 22 (1894) ; Rawson v. Holland, 59 
N. Y. 611 (1875); Bird v. Railroad, 99 Tenn. 719 (1897); Wood v. Milwaukee & St. 
P. Ry. Co., 27 Wis. 541 (1871). 

* Jn re Peterson, 21 Fed. 885 (1884) ; Louisville & N. R. R. Co. v. Farmers, etc., 
Live Stock Commission Firm, 21 Ky. L. Rep. 708 (1899); Fisher v. Boston & Maine 
R. R. Co., 99 Me. 338 (1904); Cramer v. American M. U. Express Co. & Merchants 
Dispatch Co., 56 Mo. 524 (1874); Lesinsky v. Great Western Dispatch, 10 Mo, App. 
134 (1881); Johnson v. New York Central R. R. Co., 33 N. Y. 610 (1865); Louisville, 
etc., R. R. Co. v. Campbell & Richards, 7 Heisk. (Tenn.) 253 (1872). 

5 The initial carrier is not, in cases of successive carriage, liable to the shipper for 
the refusal of the succeeding carrier to accept the goods. Dunbar v. Port Royal, etc., 
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is to him that the succeeding carrier makes default when there is 
a refusal by the succeeding carrier he has designated upon tender 
of the goods by that preceding carrier as the agent of the shipper 
to that succeeding carrier! “It is established law, made necessary 
from the character of the business, that it is the duty of common 
carriers to accept freight tendered by another common carrier, and 
that a consignor of goods to be carried over successive routes 
' makes the first and each successive carrier his forwarding agent. 
This is from the necessities of the case. The consignors cannot 
practically travel with the goods which are shipped, and there 
must be some one who is responsible for transactions in regard to 
their shipment over the different routes. Each succeeding carrier 
who takes charge of the goods is responsible for the goods, and 
therefore becomes an ageat of the consignor for the goods.” 
Similarly a second telegraph company chosen as the connection is 
in default when it refuses to accept a message tendered on behalf 
of its patron by the initial company.’ It follows that the con- 
necting company can make no unreasonable requirement which 
would seriously interfere with the course of through service. A 
connecting railroad cannot require as to freight tendered by a 
connection that the shippers must themselves appear at the point 
of connection, and rebill their goods. Nor can a telegraph com- 
pany make the vexatious requirement that it will not recognize the 
tendering company as the agent of the sender unless he files a 
written power of attorney.6 “ This was imposing what was practi- 
cally impossible in the due and speedy transmission of a message 
which was to go to Europe; for to carry out such a regulation as 
this the despatch when recorded at New York would have to be 


Ry. Co., 36S. C. 110 (1891). On the contrary, it is the refusing carrier who is liable 
directly to the shipper for such refusal.. Crosby v. Pere Marquette R. R. Co., 131 
Mich. 288 (1902). 

1 Dunham v. Boston & M. R. R. Co., 70 Me. 164 (1879); Gulf & Interstate Ry. 
Co. v. Texas & N. O. Ry. Co., 93 Tex. 482 (1900); Sterling v. St. Louis, I. M. & S. 
Ry. Co., 38 Tex. Civ. App. 451 (1905). 

2 The quotation is from Andrus v. Columbia & O. Steamboat Co., 47 Wash. 333 
(1907). 

8 Thurn z. Alta Telegraph Co., 15 Cal. 472 (1860) ; Conyers v. Postal Telegraph Cable 
Co., 92 Ga. 619 (1893); Western Union Telegraph Co. v. Carew, 15 Mich. 525 (1867) ; 
Telegraph Company v. Munford, 87 Tenn. 190 (1888) ; Western Union Telegraph Co. 
v. Simmons, 93 S. W. 686 (1906) (Tex. Civ. App.). 

* See Dunham w. B. & M. R. R., 70 Me. 164. 

5 The quotation is from Atlantic & Pacific Tel. Co. v. Western Union Tel. Co., 
4 Daly (N. Y.) 527 (1873). 
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kept there until the plaintiff could in each case receive the power 
of attorney by mail.” 
The patron may himself decide by what successive parties he 
wishes the service performed, and from these directions the parties 
would usually deviate at their peril. Consequently a rule of a 
telegraph company that messages will be taken only by the most 
direct connections notwithstanding the sender’s instructions is 
inconsistent with its duty.2 But even if such explicit directions 
are given, the forwarding party should notify the patron if he 
knows that the use of the connection designated will probably 
cause unusual delay ;* and if it later turns out that the route desig- 
nated is impracticable, another may be taken.* Failure of the pre- 
vious party to transmit his instructions to his successor is a breach 
of duty to the patron, and for the consequential deviation that party 
is liable5 And if the succeeding party knew of the violation of the 
instructions, he is also subject to all the disabilities of one concerned 
in a deviation. On the question of the position of a second party 
when a first party acts contrary to instructions without disclosing 
that he is doing so, some few cases’ have held that the shipper 
may repudiate the subsequent transaction; but by the present 
weight of authority it is held that in forwarding goods to their 
destination by another connection than the one designated, the first 
carrier is held out to the second carrier as having apparent author- 
ity ;° so that the second carrier even has a lien upon the goods not 


1 Georgia R. R. Co. v. Cole & Co., 68 Ga. 623 (1882) ; Brown & Haywood Co. z. 
Pennsylvania Company, 63 Minn. 546 (1896) ; Hinckley v. New York Central & Hud- 
son River R. R. Co., 56 N. Y. 429 (1874) ; Congar v. Galena & Chicago U. R. R. Co., 
17 Wis. 477 (1863). 

2 Western Union Telegraph Co. v. Turner, 94 Tex. 304 (1901). 

8 Inman & Co. v. St. L. S. W. Ry. Co., 14 Tex. Civ. App. 39 (1896). 

* Regan v. Grand Trunk Ry., 61 N. H. 579 (1881). 

5 Harding v. International, Navigation Co., 12 Fed. 168 (1882) ; Hutchings v. Ladd, 
16 Mich. 493 (1868) ; Dana, Agt. N. Y. Cen. & Hudson River R. R. Co., 50 How. Pr. 
(N. Y.) 428 (1875); Little Miami R. R. Co. v. Washburn, 22 Oh. St. 324 (1872) ; For- 
sythe v. Walker, 9 Pa. St. 148 (1848); Booth v. Missouri K. & T. Ry. Co., 37 S. W. 
168 (1896) (Tex.). 

® Patten v. Union Pac: Ry. Co., 29 Fed. 590 (1886); Denver & R. G. Ry. Co. v. 
Hill, 13 Colo. 35 (1889) ; Georgia R. R. Company v. Cole & Co., 68 Ga. 623 (1882) ; 
Robinson v. Baker, 5 Cush. (Mass.) 137 (1849); Briggs v. Boston & Lowell R. R. 
Co., 6 Allen (Mass.) 246 (1863); Johnson v. New York Central R. R. Co., 33 N. Y. 610 
(1865); Philadelphia, etc., R. R. Co. v. Beck, 125 Pa. St. 620 (1889). 

7 Fitch v. Newberry, 1 Doug. (Mich.) 1(1843). 

8 Price v. Denver & R. G. Ry. Co., 12 Colo. 402 (1888) ; Bird v. Georgia R. R., 72 
Ga. 655 (1884); Crossan v. N. Y. & N. E. R. R. Co., 149 Mass. 196 (1889); Bowman 
v. Hilton, 11 Oh. 303 (1842) ; Knight v. Prov. & Worc. R. R. Co., 13 R. I. 572 (1882). 
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only for his own charges, but for those which he had advanced 
against them relying upon the authority of the first carrier. It is 
needless perhaps to add that if the patron leaves forwarding to the : 

discretion of the initial party, he is bound to the disposition which 
his agent makes, the agent himself being liable for proper dis- 
cretion in choosing the connection.) 


III. 


As all obligations of the succeeding party to undertake service 
may thus be related back to the rights of the original patron whom 
the preceding party represents, the succeeding party may refuse to 
do anything not within its duty to patrons generally for customers 
using particular agencies, even though it would accept if another 
connection had tendered. Thus it may refuse to render its service 
when they are requested through one connection unless its charges 
are tendered it or secured to it, although it does not generally 
insist upon prepayment; ? and, of course, it may refuse in tak- 
ing over from one connection to advance the previous charges, 
although it does this in its dealings with other connections. There | 
have been some cases dealing with the obligations of connecting 
| 


1 Snow v. Indiana, B. & W. Ry. Co., 109 Ind. 422 (1886); Simkins v. Norwich & 
N. L. Steamboat Co., 11 Cush. (Mass.) 102 (1853); Post v. Railroad, 103 Tenn. 184 
(1899). 

It would not seem that it would be a difficult question to determine whether a 
particular case really involves connecting service with its accompanying obligations; 
and yet certain decisions will show that this problem may be very difficult. Thus a 
transfer company employed by one carrier to transfer the goods to the next carrier, ( 
or a cartage company employed by the last carrier to deliver the goods to the con- 
signee, or a stockyard to which a railroad delivers cattle, or a telephone used to de- 
liver a telegram, or a hackman employed by a passenger at a railroad station, or a 
teamster employed by the consignee to remove goods from the carrier’s station, — 
are none of them connecting services. These are not all of the same class, although 
they come to the same result. In the transfer, gartage, stockyards, and telegraph 
cases there is no connecting service, because the patron is dealing with but one service 
which uses the others as a subordinate instrumentality to perform its service. In the 
hackman and teamster cases the patron employs the additional service upon a separate 
basis altogether. But as to both sets of cases the law is that the particular service is 6 
free to make arrangements without regard to the peculiar law governing connecting 
service. 

2 Little Rock & M. R. Co. v. St. Louis, I. M. & S. Ry. Co., §9 Fed. 400 (1894) ; 
Little Rock & M. R. Co, v. St. Louis S. W. Ry. Co., 63 Fed. 775 (1894). 

8 Southern Indiana Exp. Co. v. United States Exp. Co., 92 Fed. 1022 (1899) ; Gulf, 
C. & S. F. Ry. Co. zv. Miami S. S. Co., 86 Fed. 407 (1898) ; Baltimore & O. R. Co. v. 
Adams Express Co., 22 Fed. 32 (1884); Oregon Short Line & U, N. Ry. Co. w 
Northern Pac. R. R. Co., 61 Fed. 158, 15 U. S. App. 479 (1894). 
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express companies in recent years in which both aspects of the 
problem were discussed. To quote from one! of them: “The 
same rule applies whether the articles of trade and commerce 
are received from the original consignor or from a connecting car- 
rier. An express company, in the absence of contract, is under 
no obligation to receive and transport for the original consignor, 
or to continue the transportation for a connecting carrier, with- 
out the prepayment of its charges if demanded. The furnish- 
ing of equal facilities, without discrimination, does not require a 
common carrier to advance money to all other carriers on the same 
terms, nor to give credit for the carriage of articles of trade and 
commerce to all carriers because it extends credit for such services 
to others.” 

But no policies can be adopted inconsistent with public duty 
whereby business coming from one connection is favored. Thus, 
in one of the early cases in public service, Bennet v. Dutton,’ still 
a leading case, it was held that a stage line running from Nashua 
to Amherst could not adopt the rule of taking passengers who 
came from Lowell to Nashua on French’s line and refuse those who 
came on Tuttle’s line. In that pioneer case Chief Justice Parker, 
after stating the general principles of public duty, thus applied 
them to the case in hand: “ The defendant might well have desired 
that passengers at Lowell should take French’s line because it con- 
nected with his. But if he had himself been the proprietor of the 
stages from Lowell to Nashua, he could have had no right to refuse 
to take a passenger from Nashua, merely because he did not see fit 
to come to that place in his stage. It was not for him to inquire 
whether the plaintiff came to Nashua from one town or another, or 
by one conveyance or another. That the plaintiff proposed to 
travel onward from that place could not injuriously affect the de- 
fendant’s business; nor was the plaintiff to be punished because he 
had come to Nashua in a particular manner.” 4 


1 Southern Indiana Express Co. v. United States Express Co., 88 Fed. 659 (1898). 

2 Oregon Short Line & U. N. Ry. Co. v. Northern Pac. R. Co., 61 Fed. 158 (1894) ; 
51 Fed. 465 (1892); Little Rock & M. R. Co. v. St. Louis S..W. Ry. Co., 63 Fed. 775 
(1894) ; Little Rock & M. R. Co. v. St. Louis, I. M. & S. Ry. Co., 41 Fed. 559 (1890). 

8 10 N. H. 481 (1839). 

4 But the Chief Justice added, and this is good law also: “ The defendant had good 
right, by an agreement with French, to give a preference to the passengers who came 
in French’s stage ; and as they were carriers of the mail on the same route, it seems 
he was bound so to do, without an agreement. If, after they were accommodated, 
there was still room, he was bound to carry the plaintiff, without inquiring in what line 
he came to Nashua.” 
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One thing is as certain as anything can be at common law in this 
doubtful subject, and that is that those who have provided certain 
facilities in order to give a designated service are under no obliga- 
tion to go beyond the service they have professed and substantially 
extend their existing facilities so as to make physical connection 
with another service. To require this would be wholly outside the 
accepted theory of the proper restriction of public obligation to 
the profession made. In a leading federal case! in refusing to 
order a railroad company to make connections with a switching 
company, notwithstanding the general requirements for proper 
treatment of connecting carriers in the interstate commerce legis- 
lation, one of the principal points made by the court was this: 
“Neither this nor any other provision of the law requires of the 
common carrier of interstate commerce the duty of either forming 
new connections or of establishing new stations for the reception 
and delivery of freights. The act to regulate commerce deals with 
such common carriers as it finds them, and leaves to them full dis- 
cretion as to what extensions they will make of their lines, the 
connections they may form, and the yards and depots they may 
choose to establish. When railroad companies, in compliance with 
their charter obligations, have provided themselves with conven- 
ient, suitable, and ample stations and depots for the accommoda- 
tion of their business, the law imposes upon them no duty, either 
to the public or other railroad lines, of making new stations, yards, 
or depots, even though such additional constructions might be 
for the convenience of the public, or other carriers.” However in 
some jurisdictions recently more explicit statutes have been passed 
providing that when two services nearly approach each other short 
lines for making connections should be constructed.? And if this 
requirement is properly safeguarded, it must be admitted that the 
legislation is not so outrageous as to be unconstitutional.® 

The traditional rule at common law has been that there is no 
obligation to permit connection at junction points. This cer- . 


_1 Kentucky & I. Bridge Co. v. Louisville & N. R. Co., 37 Fed. 567 (1889). 

2 Rutland R. R. Co. v. Bellows Falls & S. R. St. Ry. Co., 73 Vt. 20 (1900). 

8 This particular problem is really bound up in the general problem as to the extent 
of the duty to provide spur tracks for special business, upon which there is still doubt 
upon the authorities. 

4 Shelbyville R. R. Co. v. Louisville, C. & L. R. R. Co., 82 Ky. 541 (1885); Pennsyl- 
vania R. R. Co. v. Baltimore, etc., R. Co., 60 Md. 263 (1883). 
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tainly cannot be true if there is a public station at that point, for 
at such a station, as has just been seen, goods must be received 
whether tendered by a connection or any one else. It may be true 
that there is not as yet an obligation to stop for the exchange of 
business at junction points, as such, where no station has been 
established, as the United States Supreme Court has held.’ It 
may even be true that there is no obligation to accept business 
at a private station from one connection, even if businéss is there 
accepted from another, as the federal courts have also held.2 But 
if there is a sufficient amount of business that would usually be 
tendered at a junction if a station should be opened, ought there 
not to be a public station established at that precise point? A 


_New Hampshire court® has gone so far as to say that a union 


station ought to be built by two roads which made connections in 
a city, if it were shown that public convenience required it. 


V. 


_ As to whether transportation must be given to the goods offered 
by a first carrier to a second carrier in the cars in which they 
are tendered by the first carrier, regardless of the desires of the 
second carrier, there is still some conflict of authority. In Oregon 
Short Line and Utah Northern Railway Company v. Northern 
Pacific Railroad Company,’ the utilization of foreign cars being in 
question, the law as it then stood was summarized thus by Mr. 
Justice Field: “As the receiving company is under no obligation 
to take the freight in the cars in which it is tendered, and transport 
it in such cars, when it has cars of its own not in use to transport 
it, there can be no custom that it shall pay the owner of such cars, 
should it receive them in such case, car mileage for their use. 
The car mileage in that case must be upon an arrangement be- 


1 Atchison R. Co. v. Denver, etc., R. Co., 110 U. S. 667 (1884); St. Louis & S. F. 
Ry. Co. v. Marrs, 31 S. W. 42 (1895) (Ark.). 

2 Gulf, C. & S. F. Ry. Co. v. Miami S. S. Co., 86 Fed. 407 (1898) ; Ilwaco Ry., etc., 
Co. v. Oregon Short Line, etc., Ry. Co., 57 Fed. 673 (1893). 

8 Concord & M. R. R. Co. v. Boston & Me. Ry. Co., 67 N. H. 465 (1893). 

* This particular problem is also bound up in a general problem as to the jurisdic- 
tion of the courts to order the establishment of stations, as to which a square conflict 
of authority still persists. 

5 st Fed. 465 (1892). See also Little Rock & M. R. Co. w. St. Louis, I. M. & S. 
Ry. Co., §9 Fed. 400, apparently accord. (1894). But see Chicago, B. & Q. Ry. Co. v. 
Burlington, C. R. & N. Ry. Co., 34 Fed. 481, apparently contra (1888). 
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tween the parties. But when the receiving company takes the 
freight in the foreign cars because it has none of its own out of 
use to transport it, or because it would injure the freight to 
transfer it to its own cars, it is the general practice for the 
receiving company to pay the usual mileage on the cars taken 
and used, and such practice is a reasonable one, and should be 
enforced.” It should be added that there is certainly no duty to 
accept cars which are not of a character to fit in with the equip- 
ment of the company to which they are tendered or in such a 
defective condition as to be dangerous.} 

On the other hand, there are several cases, although many of 
them are based upon statute, which hold that the railroad is 
obliged to accept the cars of another road filled with goods and 
carry them through to their destination. In an opinion written 
by Mr. Justice Cooley, in the case of Michigan Central Railroad 
Company v. Smithson,? is the following statement, which probably 
represents the present law: “ The primary fact that must rule this 
controversy is that the Michigan Central Railroad Company is 
compelled to receive and transport over its road all the varieties 
of freight cars which are offered to it for the purpose, and which 
are upon wheels adapted to its gauge. It is compelled to do so, 
first, because the necessities of commerce demand it. It cannot 
and would not be tolerated that cars loaded at New York for 
San Francisco, or at Boston for Chicago, should have their freight 
transferred from .one car to another whenever they passed upon 
another road. Time would be lost, expense increased, injuries to 
freight made more numerous, and no corresponding advantage 
accrue to any one. It is compelled to do so, second, by its own 
interest. To attempt to stop every car offered to it at its termini, 
that the freight might be transferred to its own vehicles, would be 
to drive away from its line a large portion of its traffic and compel 
it to rely upon a local business.” Where this duty to receive the 

1 Chicago, B. & Q. R. R. Co. v. Curtis, 51 Neb. 442 (1897); Texas & Pac. Ry. Co. 
v. Carlton, 60 Tex. 397 (1883). 

2 45 Mich. 212 (1881). 

8 See, to the same effect: Rae v. Grand Trunk Ry. Co., 14 Fed. 4o1 (1882) ; Louisville 
& N. R.R. Co. v. Boland, 96 Ala. 626 (1892); Peoria & P. M. Ry. Co. v. Chicago, R. I. 
& Pac. Ry. Co., 109 Ill. 135 (1884); Baldwin v. Railroad, 50 Ia. 680 (1879); Burling- 
ton, etc., Ry. Co. v. Dey, 82 Ia. 312 (1891); Louisville, etc., R. R. Co. v. Williams, 95 
Ky. 199 (1893); Vermont & M. R. R. v. Fitchburg R. R., 14 Allen (Mass.) 462 (1867) ; 
Mackin v. Boston & A. R. R., 135 Mass. 201 (1883) ; Thomas v. Mo. Pac. Ry. Co., 109 


Mo. 187 (1891); Chicago, B. & Q. R. Co. v. Curtis, 51 Neb. 442 (1897); Hudson 
Valley Ry. Co. v. Boston & M. R. R. Co., 45 N. Y. Misc. 520 (1904) ; Gulf, C. & S. F. Ry. 
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cars is established, it is certainly true that the second railroad can 
make no charge for hauling the cars independently of the regular 
freight for their contents.! On the other hand, it is probable that 
the second carrier is not under any more obligation to pay mileage 
for the use of the cars than is stated in the preceding paragraph.? 


VI. 


However, there was certainly no disagreement at common law 
as to the proposition that shippers cannot insist that the initial 
carrier shall provide them with sufficient cars for the transporta- 
tion of their goods to any part of the continent; for the carrier’s 
obligation to provide equipment was always held limited to service 
over his own route.’ 

But apparently it is not impossible that statutes may even go 
to the length of requiring such service by reason of commercial 
necessity. In a very late case,‘ in declaring unconstitutional a 
statute requiring a railroad to furnish its cars for through trans- 
portation off its own route, the United States Supreme Court based 
its decision upon the point that the statute did not provide suffi- 
cient safeguards, not even providing for compensation; but the 
court suggested that all such legislation is not necessarily uncon- 
stitutional : “It was argued, however, that the requirement that the 
plaintiff in error should deliver its own cars to another road was 
void under the Fourteenth Amendment as an unlawful taking of 
its property. In view of the well-known and necessary practice of 
connecting roads, we are far from saying that a valid law could 
not be passed to prevent the cost and loss of time entailed by 
needless transshipment or breaking bulk, in case of an unreason- 
able refusal by a carrier to interchange cars with another for 
through traffic. We do not pass upon the question. It is enough 


v. Lone Star Salt Co., 26 Tex. Civ. App. 531 (1901); Texas & Pacific Ry. Co. v. 
Texas Short Line R. R. Co., 35 Tex. Civ. App. 387 (1904); Texas & Pac. Ry. Co. 
v. Carlton, 60 Tex. 397 (1883). 

1 Harrison v. Midland R. Co., 62 L. J. Q. B. N. s. 225 (1893). But query whether 
a shipper can get his own cars hauled thus for nothing. Green Bay Lumber Co. z. 
Chicago, R. I. & P. Ry. Co., 102 Ia. 292 (1897). 

2 Oregon Short Line & U. N. Ry. Co. v. Northern Pac. R. Co., 61 Fed. 158 (1894). 

8 Pittsburg, Cincinnati & St. Louis R. W. Co. v. Morton, 61 Ind. 539, 576 (1878). 
The same doctrine is held in Houston & T. C. Ry. v. Buchanan, 42 Tex. Civ. App. 620 
(1906). 

* Louisville & Nashville R. R. Co. v. Central Stock Yards Co., 212 U. S, 132, 143 
(1909) ; citing McNeill v. Southern Ry. Co., 202 U. S. 543, 559, 562 (1906). 
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to observe that such a law perhaps ought to be so limited as to 
respect the paramount needs of the carrier concerned, and at least 
could be sustained only with full and adequate regulations for his 
protection from the loss or undue detention of cars, and for secur- 
ing due compensation for their use. The constitution of Kentucky 
is simply a universal undiscriminating requirement, with no ade- 
quate provisions such as we have described.” } 


VII. 


At common law one public service could not be compelled to 
enter into arrangements with another for continuous service as a 
single unit for a single rate which they will later divide between 
themselves, — such arrangements being left altogether to private 
agreement. This is well explained in the leading case in the 
United States Supreme Court, Atchison, Topeka & Santa Fe R. R. 
v. Denver & New Orleans R. R.,? where it was squarely held that a 
railroad might enter into through traffic agreements with one rail- 
road, pro-rating its through rate, and at the same time refuse to 
enter into a similar agreement with another railroad traversing the 
same territory as the first and having the same terminus. To quote 
but one paragraph from the elaborate opinion of Chief Justice 
Waite: “ At common law, a carrier is not bound to carry except 
on his own line, and we think it quite clear that if he contracts to 
go beyond he may, in the absence of statutory regulations to the 
contrary, determine for himself what agencies he will employ. His 
contract is equivalent to an extension of his line for the purposes — 
of the contract, and if he holds himself out as a carrier beyond the 
line, so that he may be required to carry in that way for all alike, 
he may nevertheless confine himself in carrying to the particular 
route he chooses to use. He puts himself in no worse position, by 
‘extending his route with the help of others, than he would occupy 
if the means of transportation employed were all his own. He 


1 This right to have facilities for interchange of business must not be pressed be- 
yond the duty to permit connections. A connecting service cannot insist upon the 
utilization of the facilities of a succeeding service to carry.on a competing business. 
The original patron has no right to this sort of service, nor has the initial service in his 
behalf. There is some law upon this point; but this is plainly outside the present 
problem. 


2 110 U. S. 667 (1884). 
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certainly may select his own agencies and his own associates for 
doing his own work.” 

It follows plainly enough that the initial carrier has entire con- 
trol over the situation.2 In the recent Citrous Fruit case in the 
United States Supreme Court® the policy of the Pacific railroads, 
under which the right of routing beyond its own terminal was re- 
served to the initial carrier to exercise in his discretion at any-stage 
as the condition of guaranteeing through rates to the shipper, was 
held its right beyond question. As the court tersely said in its 
decision, ‘‘ The important facts that control the situation are that 
the carrier need not agree to carry beyond its own road, and may 
agree upon joint through tariff rates or not, as seems best for its 
own interests. Having these rights of contract, the carrier may 
make such terms as it pleases, at least so long as they are reason- 
able and do not otherwise violate the law.” 


VIII. 


This modern conception of the fuller extent of the public duty 
to all concerned in relation to the making of connections has man- 
ifested itself of late in many statutes, requiring proper arrangements 
for the interchange of business at junction points, which now re- 


ceive more respect from the courts than they once did. Indeed 


1 These doctrines also prevail generally in the state courts. Southern Indiana 
Exp. Co. v. United States Exp. Co., 92 Fed. 1022 (1899); Coles v. Central Railroad 
Co, 86 Ga. 251 (1890); State v. Wrightsville & T. R. Co., 104 Ga. 437 (1898); 
Snow v. Indiana, B. & W. Ry. Co., 109 Ind. 422 (1886). 

2 Citation should be made here of the many cases which held that the original Inter- 
state Commerce Act left the railroads free as before to make such arrangements for 
through routing, billing, or rating as they pleased without its being a refusal of equal 
facilities for the interchange of traffic to make such through arrangements with one 
company while refusing to do so with another. Central Stock Yards Co. v. Louisville 
& N. Ry., 192 U. S. 568 (1904); Kentucky & I. Bridge Co. v. Louisville & N. R. R., 
37 Fed. 567, 629, 630 (1889) ; Little Rock & M. R. R. Co. v. St. Louis, I. M. & S. Ry., 
41 Fed. 559 (1890); Chicago & N. W. Ry. v. Osborne, 52 Fed. 912 (1892) ; Oregon 
Short Line & U. N. Ry. v. Northern P. R. R., 61 Fed. 158 (1894), affirming 51 Fed. 
465 (1892); Little Rock & M. R. Co v. St. Louis S. W. R. Co., 63 Fed. 775 (1894); 
St. Louis Drayage Co. v. Louisville & N. R. Co., 65 Fed. 39 (1894); Prescott & A.C. 
R. Co. v. Atchison T. & S. F. R. Co., 73 Fed. 438 (1896); Gulf, C. & S. F. Ry. Co. a. 
Miami S, S. Co., 86 Fed. 407 (1898); Allen v. Oregon R. & Nav. Co., 98 Fed. 16 
(1899). But see (practica}ly overruled) New York & N. Ry. Co. v. New York & N. E. 
R. Co., §0 Fed. 867 (1892); Augusta S. R. Co. v. Wrightsville & T. R. Co. 74 Fed. 
§22 (1896). 
ait 8 Southern Pacific Company v “Interstate Commerce Commission, 200 U. S. 536 


(1906). 
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the powers granted commissions jn this respect now go so far as 
to authorize the making of orders as to running of trains by the 
intersecting roads, so as to make convenient connections,! It is 
characteristic of the new appreciation of the extent of public duty 
that the United States Supreme Court found no difficulty even with 
this extreme type of regulation :? “This reduces itself to the con- 
tention that, although the governmental power to regulate exists 
in the interest of the public, yet it does not extend to securing 
to the public reasonable facilities for making connection between 
different carriers. But the proposition destroys itself, since at one 
and the same time it admits the plenary power to regulate and yet 
virtually denies the efficiency of that authority. That power, as 
we have seen, takes its origin from the gwast-public nature of the 
business in which the carrier is engaged, and embraces that busi- 
ness in its entirety, which of course includes the duty to require 
carriers to make reasonable connections with other roads, so as to 
promote the convenience of the traveling public. In considering 
the facts found below as to the connection in question, that is, the 
population contained in the large territory whose convenience was 
subserved by the connection, and the admission of the railroad as 
to the importance of the connection, we conclude that the order 
in question, considered from the point of view of the requirements 
of the public interest, was one coming clearly within the scope of 
the power to enforce just and reasonable regulations.” 

But the statutes are going further than to make the common 
law more intensive; they are making the legal obligation more 
extensive. The common law right of the initial company to make 
through traffic arrangements with some one connecting line and 
throw all: the business which it will take at the through rate into 
the hands of that one line, notwithstanding the wishes of the 
shipper, has, of late, caused such fears that statutes are being 
passed giving the power to the regulating body to compel the 
making of a joint rate. This power was given to the English 
Railway and Canal Commission in 1888, and to the Interstate 
Commerce Commission in 1906. The federal legislation had been 
foreshadowed, as usually has happened, by some legislation in 


1 Louisville & N. R. R. Co. v. Pittsburg, etc., Coal Co., 111 Ky. 960 (1901); 
Louisville & N. R. Co. v. Central Stockyards Co., 30 Ky. Law Rep. 18 (1906) ; 
Jacobson v. Wisconsin, M. & P. R. R. Co., 71 Minn. §19 (1898); State of Missouri v. 
St. Louis & S. F. R. R. Co., 105 Mo. App. 207 (1904). 

2 Atlantic Coast Line v. North Carolina Corp. Com’n, 206 U. S. 1, 22 (1907). 
See also Southern Railway Co. v, Commonwealth, 98 Va. 758 (1900). 
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the various states, Minnesota and Texas for example. It will 
be noticed that the commission by these statutes is to judge as to 
whether public convenience requires the additional through routes 
asked. The shipper, therefore, now as before has no rights in the 
matter until the through rate has been duly established; then, of 
course, he may demand it, as a Texas case holds.1_ The question 
has been raised as to whether such statutes are constitutional; but 
in view of the modern notion of obligatory connection for proper 
service for all concerned, there seems to be little doubt. In hold- 
ing the Minnesota statute valid,? Mr. Justice Collins said: “We see 
no reason why, under the amendatory act, the commission cannot 
lawfully compel a joint arrangement in a case like this. The evi- 
dence shows that the location of the Duluth road and the Minne- 
apolis and St. Louis road, their track facilities, equipment, etc., are 
such that, by operating together under joint traffic agreements, the 
cost of the service can be greatly lessened. The public has, at 
least, a right to share in the benefits of this condition. If it is 
judicious to do so and of public benefit to have joint traffic ar- 
rangements in any given case, why should not the public be per- 
mitted to compel that such arrangements be made?” 


Bruce Wyman. 


1 Inman v. St. Louis S. W. Ry. Co., 14 Tex. Civ. App. 39 (1896). 
2 State v. Minneapolis & St. L. R. R. Co., 80 Minn. 191 (1900). 
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THE GENESIS OF ROMAN LAW IN 
AMERICA, 


OME few years ago the Judicial Committee of the English 
Privy Council, in a case which came before it on appeal from 
the Court of King’s Bench for Quebec,! encountered some difficulty 
in the interpretation of a certain clause in the Civil Code of the 
Province of Quebec. The clause in question had, it appeared, 
been borrowed almost literally by the framers of the Quebec codi- 
fication from the Code Napoléon of France.? Resort was had, 
therefore, to this latter compilation, whereupon it further appeared 
that the provision had been condensed by the Napoleonic jurists 
from a passage in the works of a well-known commentator on the 
laws of France during the old régime.* As the code provision 
needed elucidation, further reference was accordingly made to this 
commentary, only to find that the commentator had drawn his 
rule from the Roman Digest. The judges thereupon went back 
to the Justinian compilation, and here they found the rule of law 
set forth in such clear terms as to enable them to give decision 
with entire confidence. 

This is an interesting illustration of the continuity of legal evolu- 
tion: it affords testimony to what Mr. Bryce has emphasized as 
the vitality of the Roman jurisprudence, and of its contemporary 
application to immense areas which never knew the Roman sway.® 
At the first glance this instance, and many others like unto it, 
would seem capable of very easy explanation. French law is based 
on Roman; the French colonized Canada; they introduced their 
own law; the English, when they came, retained it; hence the 
Roman law very naturally forms the groundwork of Quebec civil 
jurisprudence in the twentieth century. This simple explanation 


1 Kieffer v. Le Séminaire de Quebec, [1903] A. C. 85. 

2 Code Civil de Quebec, § 501. The clause relates to the liability of a landlord for 
the tort of a tenant in connection with the impairment of a riparian right. 

3 Code Napoléon, § 640. 

# R. P. Pothier, Traité de société (Paris, 1774), 2 appx., 235-239. 

5 Corpus Juris Civilis (ed. Krueger & Mommsen, 3 vols., Berlin, 1882-1883), vol. 1 
(Digesta), Tit. 39 § 3 (de aqua, 6, 7). 

6 James Bryce, Studies in History and Jurisprudence (London, 1901), 72. 
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is, however, entirely at variance with historical accuracy. It does 
not square with the facts that when the French came to Quebec 
their own law had not been romanized or that the first body of law 
which the French authorities introduced into Canada—the Cus- 
tom of Paris—was about as free from the stamp of Roman influ- 
ence as was the common law of England at the contemporary stage 
of its existence. It does not make clear to us, moreover, how it 
has come to pass that the Code Napoléon, a compilation prepared 
many years after Canada passed out of French hands, should have 
had many of its provisions embodied in the civil code of a British 
colony. The truth is that the territory which now forms the prov- 
ince of Quebec really began its legal history undominated by 
Roman influence. -For a full century this influence, moreover, 
gained but little headway. When the colony passed into English 
hands, however, the romanizing of its legal system very soon 
began, and this has gone on more or less steadily under English 
auspices. For the dominance of Roman juridical ideas in the 
province at the present day the English authorities are mainly 
responsible. These ideas were not wholly a heritage from the 
French. 

The Custom of Paris, which must form the starting-point in any 
outline of French-Canadian legal history was, at the outset, only 
one of the numerous bodies of local custom which regulated pri- 
vate relations in that portion of France, mainly the North, which 
was known as the pays coutumiers to distinguish it from that other 
portion of the kingdom, mainly the South, which was known as the 
pays de droit écrit and in which the written laws of Rome applied. 
These various coutumes, or local bodies of customary law, were 
fundamentally the codified customs of the Teutonic Franks; in 
origin and in development they were as thoroughly Teutonic and 
as free from Roman influence as were the laws of Ine or Alfred the 
Great.2 Unofficial codifications of the Custom of Paris were made 
as early as the thirteenth century; but the first authoritative redac- 
tion was not accomplished until 1510.2 The compilation prepared 
in this year is commonly known as the “old custom,” and it was 


1 A map showing the two regions may be found in Jean Brissaud’s Manuel d’his- 
toire du droit francais (Paris, 1904), 152. 

2 This almost entire freedom of the coutumes from Roman influence is discussed in 
Adhémar Esmein’s chapter on “ La coutume et le droit romain” in his Histoire du 
droit frangais (Paris, 1892), 673. 

8 H. Buche, “ Essai sur l’ancienne coutume de Paris aux XIII et XIV siécles ” in 
Nouvelle Revue Historique, vol. viii. pp. 45-86; vol. ix. pp. 558-579. 
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with this as a basis that Dumoulin wrote his famous Latin com- 
-mentary. This is to distinguish it from the “ new custom ” which 
embodied the results of a revision made in 1580 by a commission 
of Parisian lawyers under the presidency of the distinguished juris- 
consult Christofle de Thou.! 

In this revision of 1580 the general arrangement of the Custom 
of Paris was improved, and some changes were made in the text. 
The code now appears with its text arranged in sixteen titles which 
contain altogether three hundred and sixty-two articles numbered 
consecutively. The form is satisfactory and the various rules are 
set forth with tolerable clearness and brevity. The most distin- 
guishing characteristic of this code, however, is its thoroughly 
native spirit; for it contains very little distinct trace of either 
Roman or Canon law influence. One might indeed go so far as to 
say that the jurisprudence of Rome had up to this time influenced 
the Custom of Paris no more than it had influenced the common 
law of England at the contemporary stage of its development. It 
ought to be mentioned, however, that the Custom of Paris did not 
purport to be a complete and comprehensive body of jurispru- 
dence; for it did not include the general law of obligations nor 
the law of special contracts. All this, which forms an important 
part of every legal system, was left to be governed, even in the 
territory to which the Custom of Paris applied, mainly by the rules 
of Roman law. This latter obtained its foothold in the Viscounty 
and Provostship of Paris, not through the Custom, but through its 
application to a sphere of private relations with which the Custom 
did not undertake to deal. It is highly important that one should 
remember this, for it does not coincide with the commonly accepted 
idea that Roman law first made its way to the New World through 
the transplantation of the Custom of Paris to New France and 
Louisiana? The Custom itself owed little or nothing to Roman 
law; and it consequently brought little or nothing of it across 
the seas. 

In- 1664, when all the territories of France in the Western Hem- 
isphere were given to the Company of the West Indies, it seemed 
advisable that a definite code of jurisprudence for these territories 
should be prescribed, and from the many customary codes available 
for this purpose the Custom of Paris was-selected and decreed into 


1 V. A. Poulenc, La coutume de Paris (Paris, 1900). 
2 See, for example, W. W. Howe’s article on “ Roman and Civil Law in America” 
in 16 Harv. L. REV. 343-358 (March, 1903). 
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‘ force.) . The French colonists in America up to this time had been 
drawn mainly from Normandy, and it has sometimes been sug- 
gested that the Custom of Normandy would have been a more 
appropriate choice as a colonial code. It is to be remembered, 
however, that the Custom of Paris had acquired a certain primacy 
among the various French coutumes at this time, and that even 
before this date Dumoulin had been able to speak of it as caput 
omnium hujus regni et totius etiam Belgicae consuetudinum? At 
the time of its transplantation across the Atlantic it bade fair to 
become the “common law” of France, and its selection by the 
French authorities was therefore entirely logical, although it in- 
volved the application to sparsely settled and undeveloped colonies 
of what was intrinsically a metropolitan code. 

By the decree of 1664 it was provided that the courts of the 
French colonies in America and the West Indies should govern 
themselves by the Custom of Paris and “by the laws and ordi- 
nances of the realm.” The ordinances of the French crown prior 
to this date had been somewhat numerous, but few of them had 
made any important changes in the law of private relations. The 
age of Louis XIV (1662-1715) was prolific in royal legislation, 
however, and a succession of elaborate decrees, commonly known 
as the grandes ordonnances, revised and codified several impor- 
tant branches of law and civil procedure.’ This legislation in the 
main supplemented the Custom of Paris, and covered fields of law 
with which the Custom did not undertake to deal; but to some 
extent the great ordinances varied and altered in effect the pro- 
visions of this code. It therefore becomes important to know 
whether these ordinances extended to the colonies, or whether 
their provisions applied to France alone. 

In France it was necessary, before an ordinance of this sort 
should become valid, that it should be registered by the Parlia- 
ment of Paris. This body, as every one knows, had technically the 


1 “Seront les juges établis en tous les dits lieux tenus de juger suivant les loix et 
ordonnances du royaume, et les officiers de suivre et se conformer a la coutume de la 
prévété et vicomté de Paris, suivant laquelle les habitans pourront contracter sans que 
l’on puisse introduire aucune coutume pour éviter la diversité.” Etablissement de la 
Compagnie des Indes Occidentales (Art. xxxiii), in Isambert’s Recueil général des 
anciennes lois frangaises (30 vols., Paris, 1822-1833), vol. xviii. pp. 38 ff. 

2 Paul Viollet, Histoire du droit civil frangais (Paris, 1893), p. 208. 

8 Among these were the “ Ordonnance civile touchant la réformation de la justice ” 
(April, 1667), in Isambert’s Recueil général, vol. xviii. pp. 103 ff.; the ‘“‘ Ordonnance de 
la marine” (August, 1681), in Jdid., vol. xix. pp. 282 ff.; and the “ Ordonnance du com- 
merce ” (March, 1673), in Zéid., vol. xix. pp. 92 ff. 
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right to refuse registration, and thus to deny validity to royal de- 
crees; but the king might, and as time went on did actually, over- 
ride its veto by the use of the prerogative commonly known as the 
lit de justice. Now the Sovereign Councils, which the French 
government established in its American colonies, were modelled 
roughly after the frame of the Parliament of Paris, and in the edicts 
creating them were specifically instructed to follow the procedure 
of this body.! One of their chief functions, indeed, was that of 
receiving royal ordinances sent from France and of registering 
these in their council records. Might these colonial councils, 
then, like their prototype in France, refuse to register a royal 
decree; and might a royal ordinance become operative in the 
colonies save after such registration? The answer to the former 
of these questions is simple enough. Whatever the legal rights 
of the councils in Canada and Louisiana, the fact was that the 
councillors in both colonies were appointed directly by the king; 
they held office only during the royal pleasure; and they might 
be removed by the crown at will. Unlike the members of the 
Parliament of Paris, they did not secure their posts by purchase or 
by inheritance, and they had hence no security of tenure. At the 
first show of recalcitrancy Louis XIV would certainly have removed 
the colonial councillors from office. They themselves knew this — 
very well, and there is consequently no evidence that they ever 
showed any disposition to refuse registration to any royal mandate 
sent to them. 

The other question, namely, whether an ordinance which had 
been registered by the Parliament of Paris, but not sent out to be 
registered by the councils of the Franco-American colonies, could 
be held to apply in these colonies, is one which is by no means 
so easy to answer. As a matter of fact, the great ordinances of 
Louis XIV were not registered in any of the colonies. Still their 
provisions were commonly accepted by the colonial courts, and 
especially by the courts of Canada during the French régime, and 
some of them acquired the full force of law. There was a good 
deal of Roman law in these great ordinances, and it was in this 
way that some branches of Roman jurisprudence made their way 
to America and gained a footing there. The colonial courts fol- 
lowed the provisions of the great ordinances in many matters 


1 See the “Edit de création du conseil souverain de la Nouvelle-France ” (April, 
1663), in Edits et ordonnances du roi concernant le Canada (3 vols., Quebec, 1854), 
vol. i. pp. 37-39- 
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because they found it convenient to do so; it is now well settled 
that, since the ordinances were not registered in the colonies, ed 
were in no way binding upon the colonial authorities.! 

But the royal ordinances were not the only enactments by which 
the Custom of Paris or “common law” of the colonies was sup- 
plemented or changed. The Sovereign Councils of the colonies 
might themselves issue decrees, and the ordinances issued by the 
council at Quebec fill several ponderous volumes? Likewise the 
Intendant in New France and the Sub-delegate in Louisiana issued 
their multitude of rég/ements covering all sorts of matters from the 
most important to the most trivial, as the writer has elsewhere 
shown.’ Indeed, if there is any one feature which impresses the 
student of French administration in the New World, it is the pro- 
digious official activity there displayed. Still this bewildering mass 
of colonial legislation did not greatly modify the general principles 
of colonial law as set forth in the Custom of Paris and in those of 
the royal ordinances which had been registered, for the obvious 
reason that the ordinance power of the colonial authorities was 
limited to the elucidation and interpretation of the law, and did not 
extend to the radical alteration of it. It is true, however, that 
they did not limit themselves strictly in this respect, but allowed 
themselves considerable latitude, for, as one of the intendants 
expressed it in a despatch to the king, there would soon be more 
lawsuits in the colony than persons, if the authorities did not hold 
themselves free to order things in a fashion which often involved 
wide departures from the letter of the law.* 

When the French withdrew from their extensive territories in 
1760, therefore, they left implanted in |these a legal system which 
was fundamentally Teutonic in character, and which, except so far 
as the law of special contracts was concerned, bore very little 
important trace of Roman influence. The jurisprudence of the 
French colonies in America had been much less romanized than the 
jurisprudence of the motherland at this time; for many branches 
of the home jurisprudence had been thoroughly impregnated 


1 F, P. Walton, The Scope and Interpretation of the Civil Code of Lower Canada 
(Montreal, 1907), especially the cases cited on p. 4, note 3. 

2 Jugements et déliberations du conseil souverain de la Nouvelle-France (6 vols., 
Quebec, 1885-1891). 

8 “The Office of Intendant in New France” in American Historical Review, 
October, 1906, pp. 15-38. 

* Raudot to Pontchartrain (November 10, 1707), in Canadian Archives, Series F., 

“vol. xxvi. pp. 7 ff. 
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with Roman influences through the issue of the great ordinances 
which, as has been stated, were not registered in the American 
colonies of France, and were consequently not part of the legal 
systems there. Somewhat strange and paradoxical as it may ap- 
pear, a large part of the Roman influence which now appears in 
the civil jurisprudence of Quebec and Louisiana made its way to 
these jurisdictions, not during the period of French dominion, but 
since the expulsion of France from the New World. This may be 
best illustrated, perhaps, by confining attention to the former of 
these two jurisdictions alone. 

It is a recognized principle of English public law that the con- 
quest of alien territory does not, zpso facto, involve the extension 
thereto of the English law of property and civil rights? On the 
contrary, the law of the conquered territory remains in full force 
and effect until such time as the new suzerain may alter or abrogate 
it by explicit enactment. The conquest of Canada, therefore, left 
the colony with its old law for the time being. But this ancient 
jurisprudence was soon set aside, for within three years after the 
conquest, on October 7, 1763, a royal proclamation provided for 
the establishment of new courts in the colony and directed specifi- 
cally that these tribunals should “hear all causes, both criminal 
and civil, as near as may be agreeable to the law and equity of 
England.” ? 

The intent of this proclamation was without doubt to abrogate 
entirely the Custom of Paris and the other factors in the old law 
system of the province, replacing these by the common law and 
equity jurisprudence of England. But it is quite an open question 
whether the king of England, by the mere exercise of his royal 
prerogative and through the elementary agency of a royal proc- 
lamation, had power to make this sweeping change. There are 
those who believe that a change of this nature could be made only 
by Act of Parliament. The question is one which has been dis- 
cussed at considerable length by the legal savants of French 
Canada, and until very recently the weight of opinion has inclined 
to the view that the king did not possess the right to abrogate the 
old law by proclamation. One of the higher courts of Quebec, 

1 The leading case on this point is Campbell v. Hall, 1 Cowp. 204. 

2 Canadian Archives, Series Q., Vol. 62A, Pt. I, pp. 114 ff. An exact copy of the 
proclamation is printed in “ Documents relating to the Constitutional History of 
Canada” (ed. A. Shortt and A. G. Doughty, Ottawa, 1907), pp. 119-123. 

® Rudolphe Lemieux, Les origines du droit franco-canadien (Montreal, 1gor), 
pp. 363 ff. 
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moreover, assumed this attitude in an important decision ;! and in 
another significant case the chief justice argued convincingly in the 
same direction, although the determination of this point was not 
essential to the decision of the court.2_ But the most recent writer 
on the subject has concluded, after a discriminating review of the 
whole matter, that the king did have the power to abrogate the old 
law by proclamation, and that the proclamation of 1763 did legally 
abrogate the French jurisprudence in favor of the laws of England.® 
Iam convinced that this conclusion is entirely sound. The question 
is, however, one of academic rather than of practical interest, for 
the terms of the proclamation, in their original form, were never 
put into general operation. 

Apart altogether from the question of legality there were im- 
portant practical difficulties in the way of the change. For one 
thing it was immediately found that the new English law of real 
property could not be applied by the courts to the settlement of 
disputes concerning proprietary rights, for the obvious reason that 
this law dealt mainly with the principles and incidents of socage 
tenure, whereas the land tenures of Canada were at this time almost 
wholly feudal, and it was the intention of the English authorities, 
in compliance with pledges given at the time of the conquest, to 
leave the land tenure system untouched. As the new law was so 
clearly unadapted to the subject matters with which it had to deal, 
the governor of the colony instructed the courts to apply the old 
law to disputes concerning land until the home government could 
be consulted on the point. In 1766 the English authorities gave 
instructions that in “all suits and actions relative to the titles of 
land, and the descent, alienation, settlement, and encumbrance of 
real property the colonial courts do govern themselves in their pro- 
ceedings, judgments, and decisions by the local customs and usages 
which have hitherto governed and prevailed within the province.” 5 
The common law of England here received, so far as the new pos- 
sessions in America were concerned, its first important set-back. 


1 Stuart v. Bowman, 2 L. C. Rep. 369 (1851). 

2 The judgment of Sir Louis H. Lafontaine in Wilcox v. Wilcox, 8 L. C. Rep. 34 
(1857). 

8 F, P. Walton, The Scope and Interpretation of the Civil Code of Lower Canada 
(Montreal, 1907), pp. 12-19. 

* This whole question of the relation of feudal tenures to the new legal system is 
discussed at length in the writer’s “ Seigniorial System in Canada” (New York, 1907), 
Chap. XI. 

5 Instructions to the Hon. James Murray (June 24, 1766) in Public Record Office, 
London, Board of Trade, Canada, vol. xv. 
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It was soon to receive, however, a much more severe assault, for | 
the courts promptly found difficulty in administering the two sys- 
tems of law side by side. Considerable chaos resulted from the 
fact that the royal decrees, the colonial ordinances, and the decis- 
ions of the courts during the French régime were yet unpublished: 
they were still in manuscript, in a handwriting difficult to follow, 
unarranged, unindexed, and to some extent scattered. It was only 
natural, therefore, that the English judges should have, in most 
cases, given up any serious attempt to ascertain the old law, and 
should have resorted, for the determination of matters which came 
before them, either to the rules of English law relating to tenure 
in copyhold or to the rules of Roman law relating to tenure en fief. 
Recognizing the difficulties which confronted the courts in comply- 
ing with the letter of their instructions, Governor Carleton appointed 
a “Select Committee of Canadian Gentlemen well skilled in the 
Laws of France and of that Province,” to make a digest of the 
whole body of provincial jurisprudence as it had existed in the col- 
ony prior to the coming of the English. This codification was 
accomplished in 1773.1 It is worth noting, however, that the com- 
mittee allowed itself considerable leeway in its work; for while its 
task was specifically to make a digest of the laws which had actually 
governed private relations in the colony before 1760 it sought 
guidance for its arrangement of the abstracts, and to some extent 
guidance in interpretation, in the works of the standard French 
commentators of the period. These, as is well known, had written 
under the influence of a more or less thorough training in the Ro- 
man law, and they transmitted some of this influence to the Cana- 
dian codifiers. Some Roman law therefore worked its way into 
Quebec through the decisions of the courts in the period 1764- 
1774 and through the work of those who codified the ancient laws 
during the latter years of this decade. 

In 1774 the provisions of the Quebec Act restored the old French 


1 It was published in four parts at London during the years 1772-1773. The exact 
titles of the four parts are: 1. An Abstract of those Parts of the Custom of the Vis- 
county and Provostship of Paris which were received and practiced in the Province of 
Quebec in the time of the French Government. 2. The Sequel tothe Abstract ... 
containing the Thirteen latter Titles of the said Abstract. 3. An Abstract of the 
Criminal Laws that were in force in the Province of Quebec in the time of the French 
Government. 4. An Abstract of the Several Royal Edicts, and Declarations, and 
Provincial Regluations and Ordinances that were in force in the Province of Quebec 
in the time of the French Government, and of the Commissions of the several Gov- 
ernors-General and Intendants of the said Province (London, 1772-1773). 
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law in “all cases relating to property and civil rights,” thus ousting 
from the province all that was left of English law in its application 
to other than criminal causes! This was a very welcome conces- 
sion to the French-Canadians, and doubtless had some influence 
in keeping them from casting in their lot with the revolting Amer- 
ican colonists to the southward. By these latter, as is well known, 
the change was regarded as a species of treason to Anglo-Saxon 
institutions, and in the Declaration of Independence George III 
was rebuked, iztes alia, “ for abolishing the free system of English 
law in a neighboring province.” At any rate, the Quebec Act re- 
stored in its entirety the civil jurisprudence of the old régime, and 
it has remained in full force throughout the Province of Quebec 
down to the present day. The English criminal law has, however, 
existed side by side with it from the outset. e 

During the half century following the restoration of the old law 
system many changes were made in it; for the legislative authori- 
ties of the province had been given power to change it by en- 
actment whenever changes might seem desirable. In 1785, for 
example, the provincial authorities made provision that in all com- 
mercial causes the English rules of evidence applicable to such 
proceedings were to be followed. These English rules of evidence 
in commercial causes were founded, however, on the rules of the 
old law merchant, and as they were in their origin rather interna- 
tional than national they did not differ in essentials from those 
which were prescribed in the Ordonnance de la Marine of 1681,? 
one of the Grand Ordinances which had never been registered in 
the colony. Other statutes made important changes in various 
branches of the law, and the abolition of the seigniorial system of 
land tenure in 1854 made a very radical change, not in the law it- 
self but in one of the chief subjects with which the civil law had to 
deal. During this period, moreover, a considerable development 
took place through the agency of judicial decisions. The judges 
of the province turned constantly for enlightenment to the commen- 
tators of Old France, to the decisions of French courts, and, above 
all, to the provisions of the Code Napoléon after that compilation 
had been prepared, In many respects the provincial jurisprudence, 
therefore, while professing to be a perpetuation of the old legal sys- 
_ tem, was steadily departing from this latter. Through the channels 


1 14 Geo, III. c. 83. 
2 This ordinance may be found in Isambert’s Recueil général, vol. xix. pp. 282 ff. 
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which have just been mentioned the influence of Roman Law 
exerted itself strongly and with enduring effect. - 

In 1857 it was deemed advisable that the civil law system of the 
province should be revised and recodified, for there had been no 
important revision since 1773. The work was committed to a com- 
mission of French-Canadian jurists by whom it was accomplished 
with high credit. When the task was completed, the compilation 
was enacted as the Code Civil de Québec. If there was any one 
feature which marked the labors of this commission, it was the un- 
remitting attention which they gave to the Code Napoléon and the 
large extent to which they drew from this source. In its arrange- 
ment the Code Civil de Québec follows the Code Napoléon almost 
slavishly. In matter the dependence is extensive and obvious. 
Many artftles are reproduced verbatim; many others show only 
mere verbal transposition. With the exception of a single book,! - 
indeed, the Code Civil de Québec may be much more properly 
looked upon as a recension of the Code Napoléon than as a revis- 
ion and recodification of the French civil law as it had existed in 
the colony before the English conquest. 

Now those who are familiar with the history of the legal system 
of modern France do not need to be reminded of the mighty debt 
which the Code Napoléon owes to the Roman Law. This obliga- 
tion, direct and indirect, is made perfectly clear in the collection 
of sources which the Bonapartist compilers used in the consumma- 
tion of their monumental task.2_ The legal system of France had 
been steadily romanized during the century preceding the Revolu- 
tion, and the compilers of the Code Napoléon completed the pro- 
cess. It may not be amiss therefore to point out that the Code 
Civil de Québec, in so far as it is based upon the Napoleonic com- 
pilation, shares equally in indebtedness to the jurisprudence of 
Justinian. It is probably well within the bounds of truth to sug- 
gest that more Roman law found its way into the contemporary 
legal system of French Canada by way of the Code Napoléon than 
through any other channel, or, possibly, through all other channels 
combined. 

The dominance of Roman juridical ideas in this province is not, 
therefore, a heritage from the days of French possession. It is not 
because the French established there the Custom of Paris; but 


1 Book IV. 
2 These sources are brought together in Fenet’s Recueil complet des travaux pré- 
paratoires du Code Civil (15 vols., Paris, 1827-1829). 
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because under English rule there have been wide departures from 
this original code. When the French left Canada in 1763, they left 
behind them a system of jurisprudence which probably owed more 
to Teutonic than to Roman sources. It is of course not unnatural 
that, being French in origin, the law system of the province should 
have continued French in development despite the passing of the 
colony into the hands of a new suzerain and notwithstanding the 
startling break in the continuity of French legal evolution which 
marked the Revolutionary and Napoleonic periods. But it was not 
essential that the civil jurisprudence of Quebec should have taken 
this course. In fact it was the intention of the English authorities 
at the outset to turn it into quite another channel. From this 
policy they eventually refrained, however, and by so doing gave 
recognition to the principle that, in the evolution of a legal system, 
ethnic factors are apt to prove more potent than the pressure of 
political control. 
William Bennett Munro. 
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THE RELATION OF THE MajoriTy STOCKHOLDERS TO THE CORPORA- 
TION. —“The fiduciary relation to the corporation of its officers and agents is 
well established. How far stockholders are in a similar position is as yet a 


subject of conflicting opinion. As between himself and other shareholders, or 
the corporation, it is clear that a mere stockholder is not a fiduciary... When, 
however, he combines with others to form a majority, his dealings with the 
corporation are subjected to severe scrutiny.” 

If the majority act for themselves, without the help of their powers as 
majority, they are free to deal at arm’s length with the corporation.’ Hence 
they may buy in corporate property at a public sale, even if the considera- 
tion is inadequate.* But when they use their power of control to affect the 
corporate business or property, it must be recognized they owe a certain 
duty to the corporation. Because of this and of the hard cases which some- 
times arise, the courts, in their natural desire to redress admitted wrongs, 
have been led to declare that the majority sustain a fiduciary capacity.’ This 
is a convenient but strained analogy. It is scarcely compatible with the 
recognized right of the majority to control the affairs of the corporation, 
not as a delegated but as a principal power.® And it is conceded that 


1 Hanchett v. Blair, 100 Fed. 817. 

2 Of course equity should not interfere with the legal rights of the majority to 
determine ordinary questions of internal management. Foss v. Harbottle, 2 Hare 461. 

Russell v. Rock Run, etc., Co., 184 Pa. 102. 

4 See Price v. Holcomb, 89 Iowa 123; Rothchild v. Memphis, etc., R. R. Co., 113 
Fed. 476, 480; 7 orp., §§ 8601 

5 Miner v. Belle Isle Ice Co.,93 Mich. 97,116; Bias v. Atkinson, 63 S. E. 395 (W. Va.); 
9 Colum. L. Rev. 357. It is often said that the relation is that of a “ quasi-trust,” or 
“ quasi-fiduciary.” 1 Beach, Corp., § 70. But no court has as yet satisfactorily defined 
the meaning of either phrase. 

6 Cf. Price v. Holcomb, supra. Contra, Meeker v. Winthrop Iron Co., 17 Fed. 48. 
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a sale of the corporation’s property, voted to themselves by the majority, 
is valid if the price is fair," whereas a sale by a fiduciary to himself is void- 
able irrespective of the adequacy of the consideration.’ But obviously the 
- majority should not be allowed to seriously impair the rights or imperil the 
undertaking of the corporation: equity will not permit them to appropriate 
the corporate assets at the expense of the minority,® or to wreck the cor- 
poration.” The sound doctrine on which these cases may be rested is the 
same that restrains a life tenant without impeachment from committing equi- 
table waste — equity prevents the unconscionable use of a legal right where 
it threatens irreparable harm." A recognition of this basis, it is believed, 
would obviate many strained analogies to a fiduciary relation that cannot 
fairly be said to exist,’* and result in a more uniform understanding of 
the true situation. » 

Many cases arise from profits made by the majority at the expense of the 
corporation through a dummy board of directors. If the majority stock is 
acquired by a competing corporation which elects its own directors,® and 
through them conducts operations detrimental to its rival, the minority are 
given relief.* The directors owe strict fiduciary duties, and such a confed- 
eration to work for the interests of the majority as apart from those of the 
corporation is in the nature of a conspiracy in breach of trust.!° Theoret- 
ically this principle seems to extend to all cases of improper influence, and, 
if so interpreted, would remedy the more pronounced evils of corporate 
manipulation, without impairing the legitimate use of their rights by the 
majority. As a matter of practice the difficulty of determining what did 
influence the directors in their action has prevented full recognition of the 
rule, leaving the courts in most cases to fall back on the principles applied 
where the majority profit by transactions that involve no breach of trust.’ 
But in a recent case where the majority bought up at discount outstanding 
claims against the corporation, recovery on them was reduced to the amount 
of the actual purchase price, on the intervention of minority stockholders, 
because the former had prevented the corporation, by their control of the 
directors, from itself accepting an opportunity to buy the claims at dis- 


7 Rio Grande Ry. Co. v. Armendiaz, 5 Tex. Civ. App. 449. 

8 Newcomb v. Brooks, 16 W. Va. 32. Unless the beneficiaries consent. Gorder 
v. Plattsmouth Canning Co., 36 Neb. 548. 

® Menier v. Hooper’s Tel. Works, 9 Ch. App. 350; 2 Bigelow, Frauds, 645. 

10 De Neufville v. N. Y. & N. Ry. Co., 81 Fed. Io. 

11 No authority has been found expressly saying this. But ft is submitted to be the 
true solution and the one which many courts have unconsciously used as the basis 
of the equitable jurisdiction. 

12 It is said that by assuming control the majority shoulder the duty of the corpora- 
tion to its shareholders, and are therefore fiduciaries. Rothchild v. Memphis, etc., R. 
Co., supra. But the obligation is not that of a trust or agency, since the right of reim- 
bursement would end limited liability. It is simply that of corporation and stock- 
holder, but that the majority assume it by taking control implies that the corporation is 
the majority. The majority always control, and have the right to control from the 
nature of the enterprise. ° 

18 This it has the right todo. Jones v. Green, 129 Mich. 203. 

14 Mumford v. Ecuador Development Co., 111 Fed. 639. 

15 1 Morawetz, Priv. Corp., 2 ed., § 529. See Rogers v. N. C. & St. L. Ry. Co, 
gt Fed. 299, 312-314. 

16 Any attempt by the majority to ratify their unconscionable conduct would seem 
a proper case for drawing the veil to prevent the fraud. Cf Woodroof v. Howes, 88 
Cal. 184. But see Beatty v. N. W. Transp. Co., 12 App. Cas. 589. 

‘ 17 Jones v. Green, supra; Ervin v. Ore. Ry. & Nav. Co., 20 Fed. 577, 27 Fed. 
25. 
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count."® Young v. Columbia Land, etc., Co., 99 Pac. 936 (Ore.). The re- 
sult upholds what seems the better doctrine despite the difficulties of its 
application.’ 


THe Errecr oF NON-COMPLIANCE BY A FOREIGN CORPORATION WITH 
LocaL SraTuTORY REQUIREMENTS. — The dictum of Chief Justice Taney ’ 
in Bank of Augusta v. Earle’ that “a corporation can have no legal exist- 
ence out of the boundaries of the sovereignty by which it was created,” is 
the basis of the law of foreign corporations in this country.) Thus a corpo- 
ration is foreign in every state except that of incorporation, and is never 
present even where it conducts a foreign business. This principle, which 
results from emphasizing the fictitious nature of the corporation, has been 
rigidly followed despite actual conditions ; even, for instance, when the for- 
eign incorporation was effected for the very purpose of doing business in 
another state and by citizens of that state.? “Equally well settled is the law” 
that a state may exclude a foreign corporation from transacting business 
within its territory,® and @ fortiori that a state may impose terms and con- 
ditions upon which alone business may be conducted therein.* But a for-* 
eign corporation may actually transact business without compliance or after 
merely partial compliance with the state laws: the problem then arises as 
to what rights may be predicated on such unauthorized action. 

Many state statutes are explicit as to the results of non-compliance by the 
foreign corporation, and a strict construction of these statutes leaves little 
for judicial decision. Thus an Oregon statute requiring a declaration of 
purpose, payment of fee, and appointment of an agent to accept service ex- 
pressly declares that a foreign corporation shall not transact business, and 
cannot bring suit in the state or federal courts until these terms have been 
complied with. Under this enactment it was recently held that a foreign 
corporation neglecting to comply with these provisions could not recover on 
a contract made within the state. Cyclone Mining Co. v. Baker Light & 
Power Co., 165 Fed. 996 (Circ. Ct., D. Ore.). In view of the express 
language of the statute the court refused to accede to the contention that 
the defendant was estopped to show the lack of compliance.® 

Many statutes, however, are silent as to the results of non-compliance ; and 
as to what rights a guilty foreign corporation may assert under such a statute 
the authorities appear to be irreconcilable ; for the courts have frequently 
failed to base their decisions on any fundamental proposition of law appli- 
cable to the situation. Such a case resolves itself into the assertion of corpo- 


18 Some of the plaintiffs were also directors, but it does not appear that all were. 

19 Woodroof v. Howes, supra ; Pearson v. Concord R. R. Co., 13 Am. & Eng. R. R. 
Cas. 94, 102; Thompson v. Meisser, 108 Ill. 359. 

1 13 Pet. (U.S.) 519. 

2 Demarest v. Flack, 128 N. Y. 205. Foreign corporations have been held present 
for purposes of taxation and service of process. See Southern Cotton Oil Co. v. 
Wemple, 44 Fed. 24; St. Clair v. Cox, 106 U. S. 350, 355; 6 Thompson, Corps., 


§ 7994. 

2 Waters-Pierce Oil Co. v. Texas, 177 U. S. 28. 

4 Paul v. Virginia, 8 Wall. (U. S.) 168. 

5 In this connection it must be noted that even when the contracts of a foreign cor- 
poration are expressly declared void, the courts have unanimously held that the cor- 

ration must discharge the contractual obligation attempted to be entered into. 
Wesereen Fire Ins. Co. v. Rust, 141 Ill. 8s. 

6 Cf Blodgett v. Lanyon Zinc Co., 120 Fed. 893. 
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rate privileges by a group of individuals without legal sanction : in other words, 
the question is one of unauthorized corporate action.’ And in dealing with 
the situation the analogy to the unauthorized action of domestic de facto cor- 
porations suggests itself. It is submitted that the analogy is close, and that 
the two questions should be similarly treated. In each case the state is 
interested in protecting its citizens in dealing with corporations. In each 
case considerations of fairness between the parties should be balanced against 
the policy of collateral attack to supplement direct attack by the state.® 
And in each case emphasis should be laid on whether or not an attempt has 
been made to comply with the law. Thus, by what is believed to be the 
better law, where such an attempt has been made, the foreign corporation 
is not refused relief for an invasion of its property rights.® Nor is the cor- 
poration to be regarded as a trespasser precluded from showing the contrib- 
utory negligence of the plaintiff in a tortaction.” Again validity is given to 
a conveyance of land by the foreign corporation," and a party who has re- 
ceived the benefits of a contract with a foreign corporation is denied the 
right to collaterally attack its non-compliance with the statutory provisions.’* 
But as a drastic check upon total disregard of the law by the foreign corpo- 
ration, full liability is imposed on the associates, and the foreign incorpora- 
tion is not recognized."* These decisions are strikingly similar to those 
accorded the unauthorized action of domestic de facto corporations," and 
indicate a proper tendency to treat foreign and de facto corporations with 
equal tolerance. 


THE STOCKHOLDER’S REMEDY FOR AN INJURY TO HIS CORPORATION OR 
To HimseELr. — A corporation owes a contractual duty to each shareholder 
to act within its authorized powers and manage the-corporate property in a 
businesslike manner for the benefit of all concerned. That a stockholder, 
either by way of specific performance of this contractual liability or in pro- 
tecting his property rights, may enforce these obligations and obtain redress 
for their violation is axiomatic. The difficulties involved here pertain not to 
the right itself but to the remedy. For the wrong to be redressed may re- 
sult not only from the misconduct of the corporation, but from that of either 
its officers, the majority stockholders, or outsiders. And the conception of 
the corporation as a person distinct from the stockholders leads the law to 
regard a wrong to the corporation as one which the corporation alone can 
redress, even though a stockholder is, as he must be, damaged by the same 
wrong.’ The latter’s right is against the corporation, to force it to perform 
the obligation, which it owes to every stockholder, to redress the wrong. 


7 In any particular jurisdiction, then, the immediate problem is to discover the 
general attitude of the state, whether hostile or tolerant towards unauthorized corpo- 
rate action. 

_® A state may bring guo warranto to oust a foreign corporation. State v. Boston, 
etc., Ry. Co., 25 Vt. 433. 
9 ane v. Western Union Tel. Co., 69 Kan. 140. 
10 Bischoff v. Automobile Touring Co.,97 N. Y. App. Div. 17. 

11 Fritts v. Palmer, 132 U. S. 282. 

a Le pasa Mill Co, wv. Bartlett, 3 N. D. 138. Contra, Jn re Comstock, Fed. Cas., 
0. 3078. 
18 Hill v. Beach, 12 N. J. Eq. 31. 
if See 20 Harv. L. REV. 456; 21 ibid. 305. 


1 Smith v. Hurd, 12 Met. (Mass.) 371. 
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The remedy then is derivative, and this despite the obvious fact that there 
is actually a direct injury to the stockholder’s interest. For this sort of in- 
jury, however, the law does not afford the stockholder a direct personal 
action against the guilty outsider.? ea? 

On the other hand, the interest of one stockholder alone may be so 
peculiarly affected by a breach of the corporation’s obligations that his 
remedy will be personal and direct. Thus he may force the corporation to 
permit an inspection of the books and records,’ to pay declared dividends,* 
and to allow subscription to a proportionate share of new issues of stock.° 
And the undertaking of an w/tra vires act may be enjoined.® In these 
cases a shareholder’s bill is obviously unwarranted ; for the issue is primarily 
between the corporation and the particular stockholder, and the corporation 
cannot, of course, be plaintiff and defendant in the same proceeding. 

This distinction between the direct remedy and the remedy derived from 
the right of the corporation itself is important because of the insistence with 
which the law has differentiated the two. Indeed a joinder of an individual 
claim together with a shareholder’s bill renders the bill multifarious." That 
the distinction is fundamental is seen in the incidents of the two forms of 
action. Obviously in the stockholder’s personal action particular damage is 
a necessary allegation, whereas in a shareholder’s bill an allegation of such 
damage is considered irrevelant.* Moreover, in a shareholder’s bill it is 
necessary to show the refusal of the corporation to act,® unless a demand to 
this effect would be unavailing."° Again the act complained of must usually 
be beyond the powers of the officers and of the majority stockholders ; ™ 
for it is not the purpose of the law to assail, at the instance of disgruntled 
stockholders, the reasonable discretion of those in control of the corporation. 
And since the bill is based on the right of the corporation all defenses 
against the corporation are pertinent,”* as, for instance, that the corporation 
has been enjoined from proceedings,” or that a similar shareholder’s bill has 


been adjudicated.* Similar suits by other stockholders, however, in no way 
affect the direct and personal action. 

Theoretically clear the distinction here is often difficult of application, 
but as a practical test it is submitted that a situation necessarily presenting 
not only the rights of a stockholder and the corporation but also those of 
third parties calls for a shareholder’s bill.“ In this connection third parties 


2 Converse v. United Shoe Machinery Co., 185 Mass. 422. 

8 Guthrie v. Harkness, 199 U. S. 148. 

* Jermain v. Lake Shore & M. S. Ry. Co. 9 N. Y. 483. 

5 Stokes v. Continental Trust Co., 186 N. Y. 28s. 

6 Tomkinson v, S. E. Ry. Co., 35 Ch. D. 675. f note 15, fost. 

7 Searles v. Gebbie, 115 N. Y. App. Div. 778. Though nominally the corporation 
is made defendant, it is simply the consolidation of two suits, and the suit is determined 
on the basis that the corporation is awe 

oe v. Commonwealth Trust Co., 181 N. Y. 121. Cf Tyree v. Bingham, 
100 Mo. 451. 

® Gountes v. Gouge, 69 N. Y. 154; Rathbone v. Gas Co., 31 W. Va. 798. 

10 Brewer v. Boston Theatre, 104 Mass. 378. ; 

11 Hawes v. Oakland, 104 U. S. 450; Foss v. Harbottle, 2 Hare 461. Cf Groel 
v. United Electric Co., 70 N. J. Eq. 616; Dodge v. Woolsey, 18 How. (U. S.) 331. 

12 Kessler v. Ensley Co., 123 Fed. 546, 550; 148 Fed. 1019. 

18 See Smith v. Bulkley, 18 Colo. App. 227. 

14 Memphis, etc., R. R. Co. v. Greyson, 88 Ala. 572. 

18 Thus a stockholder may directly enjoin the undertaking of an ultra wires 
Tomkinson v. South Eastern Ry. Co., supra ; but if he seeks to set aside an execut 
ultra vires transaction he must move through the corporation. Hulton v. Bancroft, 


A 
| 

‘4 
| 

‘ 
| 


5906 HARVARD LAW REVIEW. 


may consist of corporation officers or majority stockholders. Thus in a re- 
cent case one corporation, to prevent competition, secured control of an- 
other and so managed it as to render its stock worthless, A direct action 
by a stockholder of the latter corporation against the controlling corpora- 
tion was held demurrable. Ames v. American Telephone & Telegraph Co. 
166 Fed. 820 (Circ, Ct., D. Mass.). 


INJUNCTIONS AGAINST PrivaTE NuIsANCES. — Against a continuing nuisance 
by a private individual or corporation equity will grant an injunction in 
favor of an innocent plaintiff who would otherwise suffer irreparable injury. 
As additional reasons for equity jurisdiction, desire to prevent multiplicity 
of suits and recognition of the inadequacy of the plaintiff's remedy at law 
are commonly mentioned.’ Neither, however, is important; for equity 
will enjoin the commission of a single tort as readily as a nuisance where 

_ irreparable injury is threatened ;? and as for the inadequacy of the remedy 
at law, that is obviously an element of the nature of the threatened injury. 
' Irreparable injury in this connection may be defined as injury which is not 
only continuous but cumulative in effect, assuring in due time either such 
damage to the plaintiff as to personally disable him from the beneficial use 
of his property, or the destruction of that beneficial use itself.#* On the 
other hand, injury not irreparable, occasioned by a private nuisance, is not 
cumulative : its effect is to cause and maintain a definite deterioration in 
the beneficial use of the plaintiff's property, which may be felt either con- 
tinuously or periodically in the same degree. Where injury of the latter 
class is threatened, it is said that equity will assume jurisdiction on the joint 
ground that the plaintiff's remedy at law is inadequate, and that he will 
otherwise be driven to a multiplicity of suits at law. But the very need 
of this multiplicity for redress at law amotnts in itself to inadequacy. Equity 
jurisdiction should not depend on whether or not damages as computed by 
a jury can accurately enough measure the plaintiff’s injury: in each such 
action he will obtain the only kind of redress possible either at law or in 
equity for a past wrong of this nature. The true ground is not that the law 
is inadequate * within its sphere, but that, since the law can deal with the 
situation only as it breaks off into a sequence of separate torts, it is better 
that equity should grant single relief by dealing with it while there is still, 
so to speak, a single issue. 

Where the plaintiff is entirely innocent,® may equity ever justifiably refuse 
to take jurisdiction in this class of cases as in trespass? For as equity takes 


& Sons Co., 83 Fed. 17. It must be recognized that cases may arise involving both 
rights ; so that either form of action is appropriate. Ritchie v. McMullen, 79 Fed. 522. 


1 American Smelting & Refining Co. v. Godfrey, 158 Fed. 225. 

2 Echelkamp v. Schrader, 45 Mo. 505. 

8 Sullivan v. Jones & Laughlin Steel Co., 208 Pa. 540. 

42 Story, Eq. Jur., 13 ed., § 925. 

5 A distinction should be taken between difficulty of computing damages due to the 
nature of the injury and the character of the tribunal, and the impossibility of recover- 
ing the damages assessed because of the defendant’s insolvency, which is in itself often 
considered a ground for equitable jurisdiction. Reyburn v. Sawyer, 135 N.C. 328, 340. 

® If the plaintiff, actively or by acquiescence, encouraged the defendant to make 
expenditures, equity will not hesitate to decline jurisdiction. See Stock v. City of 
Hillsdale, 119 N. W. 435 (acquiescence). 
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jurisdiction of the so-called equitable tort of waste on the theory that the 
law ought to have allowed a remedy therefor,’ so, conversely, where the 
defendant threatens repeated trespass which would cause a purely technical 
or nominal injury to the plaintiff equity will refuse an injunction on the 
theory that the law should not have granted a remedy in the first instance.*® 
But the very definition of nuisance postulates an injury which shall be 
substantial. Therefore it would seem that equity cannot rightfully refuse 
to exercise concurrent jurisdiction. Upon this question, however, the cases 
are in conflict./ The weight of English authority and some of the courts in 
this country insist that the injunction must issue as a matter of right.’ 
Others, representing the modern trend, agree with a recent decision in 
refusing an injunction where the injury to the defendant by its issue would 
greatly outweigh the injury to the plaintiff by its refusal. Biss v. Anaconda 
Copper Mining Co., 167 Fed. 342 (Circ. Ct., D. Mont.). Doubtless other- 
wise the plaintiff may be enabled to charge an exorbitant price for his 
property. That, however, is one of the legitimate incidents of owner- 
ship ;'2 but the same cannot be said for the private right of eminent 
domain which the defendant would in effect acquire upon a denial of the 
injunction. ™ 

Although this doctrine of the ‘balance of convenience” is not to be 
justified upon strict principle, its persistence in this country and not in 
England may possibly be explained by the fact that the American courts, 
unlike the English, are not only denied the reassuring thought that the 
legislature is at liberty to take a higher view of the relative rights of the 
parties and condemn private property for private use,’ but are also, as a 
general thing, refused statutory authorization to give damages in lieu of an 
injunction.”* 


THE RUNNING OF THE BURDENS OF COVENANTS AT LAW AND IN 
Equity. —In England the burden of covenants runs with the land at law 
only in the case of leases.’ In this country a broader view has been taken, 
and it is generally held that the burden will always run at law, provided, 


7 See Short v. Piper, 4 Harr. (Del.) 181. 

8 See Behrens v. Richards, [1905] 2 Ch. 614. Of course, if the law allowed no action 
for such trespass, no prescriptive right could be acquired. As it is, the plaintiff need 
only bring action often ree to defeat the presumption of a lost grant; and this, 
i was not considered hardship enough, in the case cited, to compel equitable 
relief. 

9 St. Helen’s Smelting Co. v. Tipping, 11 H. L. C. 642. 

10 Hennessy v. Cormony, 50 N. J. E. 616. 

11 Cowper v. Laidler, [1903], 2 Ch. 337. 

12 Where the defendant is a public service corporation, the argument for grantin 
the injunction is even stronger, for such a are allowed a statutory asthed 
of condemning private property. Village of Dwight v. Hayes, 150 Ill. 273. 

18 Geeta v. Richardson, L. R. 9 Ch. App. 221. 

14 But the English courts of equity will not avail themselves of this privilege, where 
irreparable damage is threatened. Swaine v. Great Northern Ry. Co., 4 DeG., J. & S. 
211. Without such statutory authorization the New York courts have assumed a like 

wer by granting an alternative decree. Sperb v. Metropolitan Elevated R. Co., 137 
N. Y. 155. Such a course would be anomalous in the case of a private corporation ; 
but when applied, as is done, exclusively in cases of public service corporations, the 
result is fantastic. 


1 Haywood v. Building Soc., 8 Q. B. D. 403; Austerberry v. Oldham, 29 Ch. D. 
750. 
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first, that there is privity of estate, and, second, that the covenant concerns 
the user or affects the enjoyment or the value of the land.? The great 
difficulty in the subject lies in the definition of privity of estate. Generally, 
however, the American law finds no privity unless the covenant accompa- 
nies a grant.’ This fulfills the obvious purpose of both requirements, to 
avoid the attachment to the land of mere personal covenants by excluding 
the covenants of strangers. In a recent Indiana case a covenant to repair 
a crossing was made on the assertion of a franchise right from the legislature 
to cross the covenantee’s right of way. Although there was no actual grant 
by the covenantee, yet, since the necessity of one was avoided by the legis- 
lature and since the covenant was made on the first assertion of the legisla- 
tive authority which dispensed with the necessity of the grant, it is difficult 
to agree with the court that there was no privity of estate. Zvansville, etc., 
Co. v. Evansville Belt Ry. Co., 87 N. E. 21. 

In the United States the burden of all covenants that run at law will also 
run in equity, if the nature of the covenant allows, under the ordinary rules 
of specific performance.* In England, where no burdens but those in leases 
run at law, equity steps in, but confines its relief to restrictive covenants.® 
The ground of equity jurisdiction in such cases has been said to be the 
prevention of unjust enrichment: the successor of the covenantor by buying 
land subject to a burden buys at a lower price, and if he holds the land 
after purchase free from the burden, he is enriched by the enhancement 
in its value.* A difficulty arises, however, in supposing that a covenantor 
properly advised as to the running of the covenant after his transfer would 
sell for the value with burden affixed. In other words, the theory presup- 
poses its conclusion that the covenant will run. It is submitted that the 
jurisdiction of equity rests really on the old principle of the inadequacy of 
the legal remedy: equity thought the covenants should run as a matter of — 
fairness and therefore enforced them by the application of the ordinary rules 
of specific performance in charging the consciences of successors taking 
with notice. 

But on any theory of equitable jurisdiction it is difficult to see why there 
should be any distinction taken between negative and affirmative covenants ; 
and the tendency of American courts is against such a distinction.’ The 
unjust enrichment exists whether the burden be affirmative or negative. 
That the expenditure of money by the covenantor’s assign in specific per- 
formance may be unprofitable is a possible reason for non-enforcement on 
account of hardship or unfairness, but should not in itself prevent the exist- 
ence of the right. Also it is well recognized in both England and America 
that equity will in many circumstances specifically enforce affirmative action 


2 Gilmer v. Mobile, etc., Co., 79 Ala. 569, 572; Bronson v. Coffin, 108 Mass. 176. 
t is 


8 Sims, Covenants, 197. Cf Barringer v. Va. Trust Co., 132 N. C. 409. 
as yet undecided whether there is privity of estate where the grantor parts with all his 
land and it is impossible to construe the covenant as the retention of an easement or 
profit. The nearest cases are covenants which are contained in grants of easements, 
when the covenants are allowed to run. Should such covenants not run, a third re- 
quirement would be added, that the covenant support some interest retained by the 

tor. 

* Sims, Covenants, 255. 
v. Building Soc., supra. 
® 17 Harv. L. Rev. 176; 18 ibid. 214. 

1 See cases cited in 17 Harv. L. Rev. 176, n. 3; Farmers’, etc., Co. v, N. H. Co., 
40 Colo. 467, 478; Flege v. Covington, etc., Co., 122 Ky. 348; Atlanta Ry. Co. v. 
McKinney, 124 Ga. 929. 
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where the performance required is not of too complicated a nature. Ac- 
cordingly this hard and fast distinction between affirmative and negative 
covenants seems anomalous. : 


CONCURRENT JURISDICTION OF STATES OVER BOUNDARY WATERS. — 
Where a body of water is the boundary between two nations or states, there 
may arise many nice questions of jurisdiction because of the necessity to 
determine the exact place of occurrence of an act committed thereon. 
Especially difficult are these questions when, as is so often the case in 
this country, the boundary line is the main channel of a navigable river. 
The colonies regulated this situation by agreeing that each state should 
possess concurrent jurisdiction over the boundary river.! This solution was 
adopted at the formation of the Union and incorporated by Congress in the 
enabling acts of new states whose boundaries presented the problem.? By 
this grant of concurrent jurisdiction each state extends its jurisdiction into 
the territory of the other state, which at the same time retains its own juris- 
diction. Jurisdiction is power to apply law to the acts of men,* and by 
the common law is determined territorially. Logically, a state may extend its 
jurisdiction over acts committed beyond its territory, or, retaining its terri- 
torial sovereignty, grant jurisdiction over acts within its territory. But the 
combination of these possibilities is not free from difficulty. There are four 
possible conditions and interpretations of this concurrent jurisdiction: (1) 
That before jurisdiction is exercised both states must agree; (2) that one 
state can exercise jurisdiction within the other’s territory so long as the 
other has not acted adversely ; (3) that conflicting legislative enactments 
may exist, but the first state obtaining actual custody over the party or par- 
ties in question shall defeat the right of the other state to exercise its 
powers;° (4) that a conflict of legislative, executive, or judicial decrees 
must be settled, if at all, by agreement between the conflicting jurisdictions 
after jurisdiction has been exercised. 

The Supreme Court, having recognized the possibility of concurrent 
jurisdiction,® had in a recent case to consider its scope. The boundary 
between Washington and Oregon is the main channel of the Columbia 
River, and an act of Congress gave the two states concurrent jurisdiction 


1 See Handly’s Lessee v. Anthony, 5 Wheat. (U. S.) 374. Another form of agree- 
ment was the restricted concurrent jurisdiction maintained between Pennsylvania and 
New Jersey. See Commonwealth v. Frazer, 2 Phila. to1 ; Attorney-General v. Dela- 
ware & Bound Brook R. R. Co., 27 N. J. Eq. 1. 

2 This solution was generally adopted. See State of Missouri v. Metcalf, 65 Mo. 
App. 681; Wiggens Ferry Co. v. Reddig, 24 Ill. App. 261. New York and New 
Jersey made an ——— without action by Congress, the constitutionality of which 
may questioned. See People v. Central R. R. Co. of New Jersey, 42 N. Y. 283. 

See Wedding v. Meyler, t92 U. S. 573, 584. The distinction between jurisdiction 
and sovereignty is brought out by the fact that in no case has one state been allowed to 
tax the property of the other on or over the river. Dunlieth & Dubuque Bridge Co. vz. 
vn of Dubuque, 55 Ia. 538 Keokuk & Hamilton Bridge Co. v. People, 145 Ill. 
596; Hamilton Bridge Co. v. Henderson City, 173 U.S. 592. 

* Holland, Jurisprudence, 9 ed., chap. X VIII. 

5 This was the agreement between Pennsylvania and New Jersey. Commonwealth 
v. Shaw, 8 Pa. Dist. Rep. 509. 

6 Wedding v. Meyler, supra. Other courts have enforced this jurisdiction without 
considering its scope. State v. Plants, 25 W. Va 119: Swearingen & Coriel v. Steam- 
boat Lynx, 13 Mo. 519. 
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over acts committed on the river. A Washington citizen licensed by Wash- 
ington to fish with a purse net was convicted, in an Oregon court, of fishing 
with such a net on the Washington side of the river, in violation of an 
Oregon statute prohibiting such fishing in the Columbia River. The court 
held that the Oregon court did not have jurisdiction over the act in ques- 
tion. Vielsen v. Oregon, 212 U. S. 315. Thus the court restricted itself to 
the first two possible interpretations of concurrent jurisdiction, but left the 
final determination open. The lower federal courts have adopted the first 
idea, of a joint action,’ which, although possible, is a narrow and cumbersome 
interpretation. It is submitted that the second construction adopted by the 
majority of the state courts® is the better. Joint action is unnecessary : 
each state retains its sovereign right to control acts within its territory ; and 
it is only when there has been no expression of sovereignty by adverse legis- 
lation that the foreign state may also exercise jurisdiction therein. 

The scope of the jurisdiction depends also on the kind of act committed. 
Early views ® restricting this grant of concurrent jurisdiction over rivers to 
acts affecting commerce have not been followed.’ But the jurisdiction has 
been uniformly held not to apply to acts affecting property, either affixed 
to the soil under the river’! or to the river banks.‘* This exemption of 
property could be extended to cover all property not actually on the 
river and has been held to include the regulation of fishing rights."* This 
seems erroneous; for the acts of fishing and shooting on a stream are uncer- 
tain of location, and the jurisdiction is created to obviate just such a 
difficulty. As to place, the jurisdiction is limited to acts on the river ; 
although offenses on permanent bridges and on vessels temporarily 
aground * are regarded as within its scope. So, by this interpretation of con- 
current jurisdiction, courts have found a basis for determining the perplexing 
cases that may arise on boundary rivers. A simpler way of dealing with 
the entire question would be for one state to grant to the other exclusive 
jurisdiction over the whole river.” 


INJUNCTIONS AGAINST THE ENFORCEMENT OF JUDGMENTS OBTAINED BY 
Perjury. — Although at first jealously resisted,’ the power of equity courts. 
to enjoin the enforcement of judgments at law has, since the famous clash 


7 In re Matteson, 3 Fed. 535; Zx parte Deseiro, 152 Fed. 1004. See The Annie M. 
Smull, 2 Sawyer (Fed.) 226. 

8 J. S. Keator Lumber Co. v. St. Croix Boom Co., 72 Wis. 62; McFall v. Com- 
monwealth, 2 Met. (Ky.) 395; Wiggens Ferry Co. v. Reddig, supra ; Memphis & Cin- 
cinnati Packet Co. v. Pikey, 142 Ind. 304; Church v. Chambers, 3 Dana (Ky.) 274. See 
State v. Faudre, 54 W. Va. 122. 

® See Buck v. Ellenbolt, 84 Ta, 398: State v. George, 60 Minn. 503. 

" a v. Meyler, supra ; McFall v. Commonwealth, supra ; Dugan v. Indiana, 
125 Ind. 130. 

ul Gaia Case, 3 Gratt. (Va.) 654. See Buck v. Ellenbolt, supra. 

12 Gilbert v. The Moline Water Power & Mfg. Co., 19 Ia. 319; Mississippi & 
Missouri R. R. Co. v. Ward, 2 Black (U. S.) 485; Attorney-General v. Delaware & 
Bound Brook R. R. Co., 27 N. J. Eq. 1. 

18 This view has been expressly adopted by the Supreme Court. See Wedding v. 
Meyler, supra. 

* Roberts v. Fullerton, 117 Wis. 222. 

15 State v. George, supra ; Comm. v. Shaw, 8 Pa. Dist. Rep. 509. 

16 State of Iowa v. Mullen, 35 Ia. 199. 

11 This is the agreement between New York and New Jersey. See note 2, anée, and 
also Ferguson v. Ross, 126 N. Y. 459. 


1 Heath v Ryley, Cro. Jac. 335. 
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between Lord Coke and Lord Ellesmere,? been firmly established. It is a 
rule of law that judgments are conclusive between the parties in matters 
that were or might have been urged.* But this rule does not apply where 
the facts clearly show, either that the defeated party was unable to present 
his defense in the determination because the court was incompetent to hear 
it, or that without fault on his part he was prevented from presenting it 
through accident or fraud.* Accordingly, if a defense, owing to its equitable 
nature could not have been pleaded, or if because of sickness® or igno- 
rance’ the defeated party could not appear, equity will enjoin the enforce- 
ment of the judgment. As to what constitutes such fraud as to justify 
equitable interference the authorities are in conflict. The great majority, 
however, require that the fraud shall be extrinsic and collateral, and not 
relative to an issue tried in the court of law.* So perjury, however clearly 
established,’ is generally considered no ground for equitable relief, since it is 
related to matters involved in the consideration of the merits, and therefore 
intrinsic.° A recent decision upholds the minority view that perjury will 
vitiate a judgment obtained against one free from negligence in the deter- 
mination." Boring v. Ott, 119 N. W. 865 (Wis.). 

The reason that equity relieves against judgments secured through acci- 
dent or fraud is to prevent the retention of an advantage unfairly or uncon- 
scionably gained."* Assuming that the injured party was not guilty of 
laches, the same reason applies to intrinsic as well as extrinsic fraud, and 
hence to perjury.“ Two main objections urged against equitable interfer- 
ence because of perjury are, first, that, as the case was none the less tried 
on its merits despite the perjury,’* to permit a reéxamination would result 
in flooding the courts with litigation; second, if judgments may be im- 
peached on the ground of perjury, each defeated party may in turn charge 
the other with perjury in the last suit, so that litigation would never termi- 
nate.’ To sustain the first objection we are driven to say that one against 
whom a judgment has been gained by fraud in some collateral matter, such 
as a false promise of compromise, has not had his day in court; but that 
one who without fault on his part was ignorant of, or unable to establish a 
fraud which later clearly appeared, has had a fair trial on the merits. Yet 


2 See Campbell, Lives of the Lord Chancellors, 3 ed., 332. 
8 Glover v. Hedges, 1 N. J. Eq. 1133; Demerit v. Lyford, 27 N. H. 54. : 
# Marine Insurance Co. v. H n, 7 Cranch (U. S.) 332; Vilas v. Jones, 1_N. Y. 


27 
§ Hibbard v. Eastman, 47 N. H. 507. 

§ Owen v. Gerson, 119 Ala. 217. 

7 Adams v. Secor, 6 Kan. 542. Failure to set up a defense through accident or 
mistake is ground for relief, especially when coupled with concealment by the opposing 
party. Currier v. Esty, 110 Mass. 536; Herbert v. Herbert, 49 N. J. Eq. 70. 

8 Baker v. Wadsworth, 67 L. J. Q. B. N. s. 301; Graves v. Graves, 132 Ia. 199 ; 
United States v. Throckmorton, 98 U.S. 61. Contra, Marshall v. Holmes, 141 U. S. 
589. These last two cases seem to constitute qn irreconcilable conflict in the Supreme 

ourt. See Graves v. Faurot, 64 Fed. 241. 

9 Pico v. Cohn, gt Cal. 129. 

10 Maryland Steel Co. v. Marney, 91 Md. 360. 

11 Similarly fraud in the original cause of action, such as forgery, which must be 

“ey as extrinsic fraud, has been held to vitiate the judgment. Barnesley v. Powel, 
1 Ves. Sr. 119. 

12 Jewett v. Dringer, 31 N. J. Eq. 586; Perry v. Johnston, 95 Fed. 322. 

18 See Greene v. Greene, 68 Mak. 361 ; Given’s Appeal, a Pa. St 260. 

14 Friese v. Hummel, 26 Ore. 145. 

18 United States v. Throckmorton, supra. 

16 Greene v. Greene, supra ; Flower v. Lloyd, to Ch. D. 327. 
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in both ‘cases it is inequitable for the victor to retain his advantage.” The 
second objection is more serious. It is to be noted, however, that before 
relief is granted on the ground of perjury it is required that the plaintiff have 
a meritorious defense and that he clearly establish the perjury.‘* Conse- 
quences are not always conclusive against a rule of positive law ; * and here 
the equity of the case is clear. 

It is said that the refusal to enjoin the enforcement of judgments on the 
ground of perjury is a necessary choice between the evils of injustice in in- 
dividual cases and the encouragment of vexatious litigation.” Buta party 
seeking redress is required to exhaust first his legal remedies,” to be free 
from fault,” and clearly to establish the perjury ** without which judgment 
would not have gone against him.% It is submitted that with these safe- 
guards against undue litigation the lesser evil is to follow the equity of the 
matter. 


CONDITIONS AGAINST ALIENATION IN INSURANCE Potictgs. — The stand- 
ard form insurance policies usually provide for avoidance by alienation in 
one of three ways: (1) by a condition against “ sale” or “ conveyance,” 
etc. ; (2) by a condition against “ sale, transfer, or change in title” ; (3) by 
a condition against “ change in title or interest.” Such conditions, when 


any doubt arises, are rightly to be construed against the underwriter ; 


although even this latitude is sometimes exceeded by the courts. 
To violate the condition against “sale” there must be a parting with all 


_ the interest of the assured: if he retains any interest which amounts to an 


insurable one, the policy is not forfeited. So where the assured conveys 
property, reserving to himself a life estate, there is no “sale.”? Nor is the 
condition violated by a change of interest as between the partners of a firm, 
whether one partner withdraws * or a new one is admitted. And it has 
even been held that a sale by the assured of all his interest to the holder of 
an outstanding tax title who immediately reconveyed the fee was not within 
the prohibition of the condition, because only a nominal sale.® 
The condition against “ change in title” is construed equally unfavorably 
to the underwriters. It is violated by transfers between partners,® and by a 
conveyance to a third party in trust for the assured,’ but not by the execu- 


1 Barnesley v. Powel, supra. 

18 Briesch v. McCauley, 7 Gill (Md.) 189. In North Carolina conviction of perjury 
is required. Peagram v. King, 9 N.C. 295. 

19 Greene v. Greene, supra. 

20 United States v. Throckmorton, supra. 

21 Mo. Ry. Co. v. Hoereth, 144 Mo. 136; Ponder v. Cox, 26 Ga. 485. 

2 Carney v. Marseilles, 136 Ill. 401; Jewett v. Dringer, supra. 

28 Glover v. Hedges, 1 N. J. Eq. 113 

% Bloss v. Hull, 27 W. Va. 503. 


1 Grable v. German Ins. Co., 32 Neb. 645. 

en v. Insur. Co., 176 Mass. 486. See Lane v. Maine Mutual Fire Ins. Co., 
12 Me. 44. 

8 Powers v. Guardian Ins. Co., 136 Mass. 108; Hoffman v. Aetna Fire Ins. Co., 
32 N. Y. 405. The plaintiff recovered for the entire loss. 

* Blackwell v. Ins. Co., 48 Oh. St. 533. In this case the court intimated that the 
amount of the recovery would be limited to the interest retained by the assured. 

5 Kyte v. Insur. Co., 144 Mass. 43. f 

® Hathaway v. Ins. Co., 64 Ia. 229. See Oldham v. Fire Ins. Co., go Ia. 225. 

7 Ins. Co. v. Jensen, 56 Neb. 284. 
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tion of a mortgage by the assured.* Thus it appears that the expressions 
“sale” and “ change in title” are construed in their popular rather than in 
their technical meanings ; for common law mortgages and nominal sales, 
though technically changes in title, are not popularly regarded as such. 

A “change in interest” within the meaning of the condition may be the 
creation of an equity against the land, as when the assured contracts to 
convey.’ And it has been. decided that the death of the assured or the 
delivery of a deed in escrow will have a like effect." But this condition is 
not always so literally construed. A mortgage by the assured, for instance, 
is not considered a “ change in interest” ;** and a transfer by one partner 
to his copartners has been treated in the same manner.” «Here, also, a 
sale which is merely nominal does not avoid the policy.“ 

The purpose of these conditions is to prevent any temptation to the 
assured to destroy the insured property when his actual interest is less than 
the face of the policy. Accordingly, it has been suggested as a test of 
what change of interest will avoid the policy, that there must be an actual 
diminution in the interest of the assured. So, when a mortgagee, after 
insuring, acquires the absolute title, that increase of interest is not within 
the condition.” 

In a recent case a policy issued to the mortgagor was payable to the 
mortgagee, who, under a power of sale, conveyed the property to himself. 
This was held to violate the condition against sale. Boston Codperative 
Bank v. American Cent. Ins. Co., 87 N. E. 594 (Mass.). Such a result 
does not accord with the authorities."* Practically, if not technically, the sale 
to the mortgagee was only a foreclosure, and, though the interest of the 
assured mortgagor was diminished, the diminution was not such as to tempt 
him to destroy ; hence it should not have avoided the policy. Although 
extreme in some instances, the decisions show a decided leaning toward 
liberality of construction. And since the courts generally decline to inter- 
‘pret these conditions literally, the only rule to be laid down is that liberality 
of construction should be confined within the spirit of the condition, as 
gathered from the document as a whole.” 


8 Judge v. Ins. Co., 132 ie ; Jackson v. Ins. Co., 23 Pick. (Mass) 418. See 


also Barry v. Fire Ins. Co., 110 N. Y. 1. But on foreclosure the condition is broken. 
Commercial Union Assur. Co. v. Scammon, 102 II. 46. 

® Gibb v. Insur. Co., 59 Minn. 267. 

10 Hine v. Woolworth, 93 N. Y. 75. 

11 Excelsior Co. v. Western Assur. Co., 135 Mich. 467. 

12 Sun Fire Ins. Co. v. Clark, 53 Oh. St. 414. Contra, Edmands v. Mutual Ins. Co., 
1 Allen (Mass.) 311. 

18 West v. Insur. Co., 27 Oh. St. 1. 

14 German Insur. Co. v. Gibe, 59 Ill. App. 614. 

15 Bailey v. Am. Cent. Ins. Co., 13 Fed. 250. 

16 Kane v. Ins. Co., 38 N. J. L. 441; Chamberlain v. Ins. Co., 3 N. Y. Supp. 7o1. 

Cf. Eaton v. Brown, 193 . 5.411. This case is, however, distinguishable on the 
a that it involved a will, in which by necessity a greater liberality of construction 
prevails. 
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RECENT CASES. 


ADVERSE POSSESSION— AGAINST WHOM TITLE MAY BE GAINED — 
WHETHER LANDLORD IS BARRED BY POSSESSION OF TENANT’S GRANTEE. — 
The plaintiff leased the premises in question for five years. The lessee soon 
after made a conveyance in fee to the defendant, who took possession of. the 
property, claiming title by no right except that purported to be conferred b 
this deed, and remained in such possession as an exclusive owner for the full 
statutory period. The plaintiff had no knowledge of the lessee’s disavowal of 
the tenancy, and brought ejectment upon notice thereof. e/d, that under the 
Wisconsin statutes the defendant, having entered Joma fide under color of title, 
has acquired a valid title, regardless of the relation existing between the plain- 
(Ww and the defendant’s grantor. Jilinois Steel Co. v. Budzisz, 119 N. W. 935 

is.). 

Though the principal case is based on Wisconsin statutes, yet the interpreta- 
tion of these statutes purports to be governed by principles of common law. 
The gee rule is that the possession of a tenant, no matter how long con- 
tinued, is not adverse, but is in subordination to the landlord’s title. Brandon 
v. Bannon, 38 Pa. St. 63. And in England and some states no disclaimer by 

the tenant is sufficient to forfeit the term and make his claim adverse, unless 
- the landlord so elects. Doe v. Wells, 10 A. & E. 427; Jackson v. Davis, § 
Cow. (N. Y.) 123. Usually, however, the tenant has power to repudiate the 
relation and initiate an adverse claim. Willison v. Watkins, 3 Pet. (U.S.) 
43- This result is held to follow upon a positive disavowal of the owner’s title, 
as soon as notice thereof is brought home to the owner. Wells v. Sheerer, 78 
Ala. 142. The same rules apply to all persons deriving title from the tenant. 
Their possession is presumed to be in accordance with the title until some noto- 
rious and unequivocal act of exclusion shall have occurred. Bradt v. Church, 
110 N. Y. 537; Zrustees v. Jennings, 40 S. C. 168. In the principal case the 
landlord had no notice of his tenant’s fraudulent act. It would seem, therefore, 
that the decision is not only unfair, but contrary to the authorities. Bedlow v. 
XV. Y. Floating Dry Dock Co., 112 N. Y. 263. 


BANKRUPTCY — DISCHARGE — EFFECT OF COMPOSITION AGREEMENT IN 
EXERCISING STATUTORY CONDITION. — By statute the stockholders of a 
corporation were made personally liable for its debts after judgment against the 
corporation and petition of execution unsatisfied. A corporation filed a peti- 
tion in bankruptcy, and all suits against it were restrained. The plaintiff secured 
an order permitting him to bring action, but before judgment a composition 
agreement was accepted by a 7 of the creditors against the plaintiff's 
rights and was ratified by the court. The plaintiff thereupon discontinued his 
suit. He then sued the stockholders on their statutory liability. Ae/d, that he 
can recover. Firestone Tire Co. v. Agnew, 194 N. Y. 165. 

This decision overrules that of the lower court discussed in 22 Harv. L. 
REV, 225. 


BANKRUPTCY — JURISDICTION OF FEDERAL COURTS — PROCEEDINGS IN 
BANKRUPTCY AND €ONTROVERSIES ARISING IN BANKRUPTCY PROCEED- 
1nGs. — A creditor filed a claim upon some promissory notes against a bank- 
rupt estate, expressly reserving a security in the form of a mortgage. The 
trustee attacked both the notes and the mortgage. On appeal to the Circuit 
Court of Appeals the claim was admitted, but the lien disputed. He/d, that 
the Circuit Court of Appeals has | gy ape on appeal as to the validity of the 
lien. Coder v. Arts, U.S. Sup. Ct., Apr. 5, 1909. 

Broadly speaking, all issues directly arising in the settlements of bankrupt 
estates, including questions between the bankrupt and his creditors and matters 
of administration, are “ ee in bankruptcy.” Jn re Friend, 134 Fed. 
778. But independent issues arising between the trustee and adverse claimants 
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in regard to property held by the trustee or such claimants are ‘ controversies 
arising in bankruptcy proceedings.” Hewit v. Berlin Machine Works, 194 
U. S. 296. In matters of review and appeal this distinction is fundamental. 
First Nat’l Bank v. Title &* Trust Co., 198 U. S. 280. Appeals in “ proceed- 
ings in bankruptcy ” are governed solely by §§ 23, 24, 25 of the Bankruptcy Act. 
Cook Inlet Coal Fields Co. v. Caldwell, 147 Fed. 475. But in “ controversies 
arising in bankruptcy proceedings” the appellate jurisdiction of the higher 
courts is the same as in other cases outside of bankruptcy. BANKRUPTCY 
ACT OF 1898, § 24 a. Dodge v. Norlin, 133 Fed. 363. A suit which raises the 
validity of both a creditor’s claim and a lien incident thereto has been held to 
be a “ — in bankruptcy” proper. Cunningham v. German Ins. Bank, 
103 Fed. 932. And the proceeding retains this character, though on the appeal, 
as in the present case, the lien is the only point in dispute. Burow v. Grand 
Lodge, 133 Fed. 708. But where the sole original claim is the enforcement of a 
lien, it is a “ controversy arising in bankruptcy proceedings.” Jn re First Nat'l 
Bank, 135 Fed. 62. 


BANKRUPTCY — PROVABLE CLAIMS — CONTINGENT CLAIms. — A father and 
son entered into an agreement — the son promised to pay $8000 to the 
father’s estate five years after the father’s death, and the father promised to 
leave the son certain property at his death. The son went bankrupt and the 
father attempted to prove his claim against the bankrupt estate. Ae/d, that 
the claim is not provable, as the son’s liability is contingent on the father’s 
leaving him the property at death. Jn re Hartman, 166 Fed. 776 (Dist. Ct., 
N. D. Pa.). 

Under the early English statutes contingent claims were not provable against 
a bankrupt estate. Zully v. Sparkes, 2 Ld. Raym. 1546. 7 special provi- 
sions in the federal Bankruptcy Acts of 1841 and 1867 proof of contingent 
claims was allowed. 5 U.S. STAT. 445; 14 2bid. 526. The mere fact alone 
that such a provision was omitted from the present act would seem to raise an 
implication that proof of such claims should not be allowed under it. See Pirie 
v. Chicago Title & Trust Co., 182 U. S. 438, 448. Moreover, some courts in 
construing the section in the act defining claims which are provable have held 
that it expressly excludes contingent claims. Goding v. Roscenthal, 180 Mass. 
43; Jn re Chambers, Calder, & Co., 2 N. B. N. Rep. 864. But the trend of 
decision in the federal courts is that contingent claims, in certain circum- 
stances, are provable as “claims on a contract express or implied.” Moch v. 
Market Sireet National Bank, 107 Fed. 897; /n re Smith, 146 Fed. 923. But 
even under the express provisions of the earlier acts claims which were de- 
pendent upon a contingency so uncertain as to make any calculation of their 
value practically impossible were not provable. Riggin v. Magwire, 15 Wall. 
(U. S.) 549. There has been a similar holding under the present act, which 
seems to sustain the principal case. Dunbar v. Dunbar, 190 U. S. 340. 


BANKS AND BANKING— DEPOSITS — DRAWEE’S LIABILITY ON FORGED 
INDORSEMENT WHERE THERE IS FICTITIOUS PAYEE.—In pursuance of a 
_ fraudulent scheme, A, an employee of the plaintiff, obtained from the latter by 
false representations numerous checks in payment of goods supposed to have 
been bought of B, the payee. The plaintiff did not know that he was not indebted 
to B. A forged B’s indorsements and secured payment from the defendant 
bank, on whom the checks were drawn. He/d, that the bank must bear the loss. 
Jordan Marsh Co. v. National Shawmut Bank, 87 N. E. 740 (Mass.). 

A drawee who pays a check on which the payee’s indorsement is forged 
cannot charge the amount paid to the drawer’s account, unless the latter is | 
ilty of negligence which caused the payment. Shipman v. Bank of New 

ork, 126 N. Y. 318; First National Bank v. Whitman, 94 U. S. 343. The 
reason for this rule lies in the relation between bank and depositor. The former 
may disburse only in conformity with the latter’s directions, and payment of a 
check on a forged indorsement is, of course, unauthorized. arter v. Me- 
chanics Bank, 63 N. J. L. 578. In the present case the plaintiff’s negligence 
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in failing to discover the fraud was not the proximate cause of the unauthorized 
payment. See ning dotted v. West Side Bank, 100 N. Y. 50. The assumption 
that the payee was fictitious does not make the check payable to bearer, for 
the plaintiff was ignorant of this fact. Mass. Rev. Laws, c. 73, § 26. Nor 
upon this assumption is the drawee relieved of his duty to ascertain the genu- 
ineness of indorsements ; for the likelihood of deception is not thereby increased. 
See Armstrong v. National Bank, 46 Oh. St. 512. The result reached is just, 
nae at the time of payment, the bank alone is in a position to detect the 
ery. 


CoNnFLICT OF LAWs— RECOGNITION OF FOREIGN JUDGMENT — SUBMIS- 
SION BY CONTRACT TO FOREIGN JURISDICTION. — By a clause in a contract 
between the plaintiff, a French subject, and the defendant, an English subject, 
the latter agreed that in case of breach the French tribunals alone should have 
jurisdiction. The defendant having committed a breach, the plaintiff brought 
an action in France. Service of the writ was in accordance with the French 
code, effected by leaving it at the office of the Procureur-Général. The writ 
was also sent to the French consulate in London, and the defendant notified at 
his residence there. The plaintiff recovered judgment by default and sued the 
defendant in England on this French judgment. e/d, that the defendant is 
liable. /Jeannot v. Fuerst, 25 T. L. R. 424 (Eng., K. B., March 19, 1909). 

For a discussion of a similar case of jurisdiction by contractual consent, see 
15 Harv. L. Rev. 746; and for the general principles involved, see 20 zdid. 
323. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACT 
— CHANGE OF REMEDIES. — The United States recovered a judgment against 
the defendant city based on a contract payable from current taxes. At the time 
when the contract was made the property taxable was required to be assessed 
by the city recorder at its full value. Subsequently a state statute required all 
assessments to be made by a county assessor, whose assessments were to be 
reviewed, first by the county board, and next by the state board of equalization, 
and this assessment to be copied by the city recorder for city purposes. Hed, 
that, as against the United States, the statute is void as impairing the obligation 
of its contract by a change of remedy. City of Cleveland v. United States, 166 
Fed. 677 (C. C. A., Sixth Circ.). 

For a discussion of the principles involved, see 19 HARV. L. REV. 133. 


CONTEMPT — POWER TO PUNISH FOR CONTEMPT — WHETHER PROCEED- 
INGS TO PUNISH ARE CRIMINAL PROCEEDINGS. — An injunction was granted 
against members of a labor union restraining them from interfering with the 
business of the complainant. In a proceeding against the members of the 
union to punish them for contempt for a criminal conspiracy to violate the in- 
junction, a deposition given by one of the defendants in answer to a subpcena 
duces tecum was Offered as evidence. He/d, that this is a criminal proceeding 
and therefore the deposition is inadmissible. Hammond Lumber Co. v. Sailors 


Union of the Pacific, 167 Fed. 809 (C. C., N. D. Cal.). 


Proceedings in contempt’are of two classes, civil and criminal. When they 
are instituted by private individuals for the purpose of protecting or enforcing 
private rights, either by payment of a fine to the aggrieved party, or by attach- 
ment of the contemnor’s repens: a are remedial and civil in their nature. 
Worden v. Searls, 121 U. S. 14. hen, however, as is usually the case, 
the proceedings are to protect and vindicate the power of the court, they are 
criminal. A wilful violation of a court’s negative injunctior: is universally held 
to be acriminal contempt. See Bullock Electric & Manufacturing Co.v. West- 
inghouse Electric & Manufacturing Co., 129 Fed. 105. And the fact that it 
has arisen in a civil action in no way tends to change the nature of the proceed- 
ing for its correction. Mew Orleans v. Steamship Co., 20 Wall. (U. S.) 387. 
In any event contempt proceedings are always criminal in respect to one not a 
party to the original suit. Bessette v. Conkey Co., 194 U. S. 324. Soin all these 
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cases of criminal contempt the person is entitled to notice and a hearing. 
Reymert v. Smith, 5 Cal. App. 380. And a judgment is void if made in his 
absence. Ex parte Mylius, 61 W. Va. 405. The charge must be proved 
beyond a reasonable doubt. Jn re Jose, 63 Fed. 951. And judgments are sub- 
ject to review only in the manner provided for criminal cases. Ex parte Debs, 
158 U. S. 64. Nor can the person charged be forced to testify against him- 
self. Ex parte Gould, 99 Cal. 360. : 


CopyRIGHTS — INFRINGEMENT — MOVING PICTURES OF COPYRIGHTED 
Drama. — The plaintiff owned the copyright of the book “ Ben Hur.” and also 
the copyright of a dramatization of it. The defendant reproduced with living 
models certain scenes in the book and photographed them for use in moving 
picture machines. He sold the films to theatres for public reproduction. The 
Copyright Act gives to the author of a book or his assigns the sole right to 
dramatize it, and to the owner of a copyrighted “dramatic composition” the 
sole right of producing it publicly. Ae/d, that the defendant is liable for in- 
fringing both copyrights. Harper Brothers v. The Kalem Company, 61 N. Y. 
L. Vm (C. C. A., Second Cire., March, 1909). 

It is now settled that an author's right ren infringement rests entirely 
upon statute. Stern v. Rosey, 17 App. D. C. 562. A descriptive or dramatic 
song may be within a statute protecting “dramatic pieces.” Fadler v. The 
Blackpool, etc., Co., [895] 2Q. B. 429. And a pantomime is likewise protected. 
Lee v. Simpson, 3 C. B. 871. But a stage dance is not a “dramatic composi- 
tion ” within the meaning of the statute. Fuller v. Bemis, 50 Fed. 926. The 
same has been held of a stage spectacle. Martinetti v. Maguire, 1 Abb. (U. S.) 
356. But this latter decision was probably influenced by the immoral nature of 
the spectacle ; for, as a general rule, a series of events dramatically represented 
in a certain sequence is a dramatic 1 whether accompanied by words 
or not. See Daly v. Palmer, 6 Blatchf. (U. 256. The principal case con- 
siders it immaterial whether the representation is by actors or. by moving pic- 
tures. Two considerations are to be counterbalanced : the protection of the 
author’s enjoyment of the fruits of his labor and the securing to others of a fair 
use of the author’s creation. The application of these principles, it is believed, 
will lead to the result of the present case. 


CORPORATIONS — CITIZENSHIP OF CORPORATION — EFFECT ON FEDERAL 
JURISDICTION OF INCORPORATION IN TWO STATES.—A corporation of 
state A doing business in state B took out a charter in state B. A citizen of 
state B sued the corporation, which then petitioned for removal to the federal 
courts on the ground of diversity of citizenship. Ae/d, that for purposes of fed- 
eral jurisdiction the corporation is a citizen of state A. Atlantic Coast Line 
R. R. Co.v. Dunning, 166 Fed. 850 (C. C. A., Fourth Circ.). 

The cases are in confusion as to the effect of incorporation in twostates. See 
Taylor v. Lil. Cent. R. R. Co., 89 Fed. 119; M7. & C. R. R. Co. v. Alabama, 
107 U. S. 581; 13 Harv. L. Rev. 597. A corporation is a juristic person 
whose citizenship depends on the place of incorporation regardless of the citizen- 
ship of the shareholders. Hatch v. Chic., etc., R. R. Co., 6 Blatchf. (U.S.) 105. 
One corporation cannot consistently be a citizen of two states. It may be 
argued, however, that double incorporation creates two corporations, each the 
agent of the other. See Ohio, etc., R. R. Co. v. Wheeler, 1 Black (U. S.) 286. ° 

hen two states unite in the initial incorporation, this view is especially appli- 
cable. On the other hand, a legislature may by the so-called second incorporation 
intend merely to extend to a foreign corporation the privileges of citizenship. 
See St. Louis, etc., Ry. v. James, 161 U.S. 545, 562. It may attach as a con- 
dition to these privileges the liabilities of domestic corporations in local matters 
such astaxation. Southern Ry.v. Allison, ye U.S. 326. Butsuch legislation 
does not actually change the citizenship of the corporation: it still remains a 
citizen of the state where it was first incorporated. No state can deprive such 
a corporation of its constitutional right to demand trial in the federal courts. 
The — of federal jurisdiction may thus 4 84 on whether the legislature 
intends to create a new gee or merely to license the old. See Penn. Co. 
v. St. Louis & Alton R. R. Co., 118 U. S. 290, 296. 
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it . CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — INJUNC- 
i TION BY MINORITY STOCKHOLDER AGAINST SALE OF STOCK TO ANOTHER 
CoRPORATION. — A telephone company, in poet of an unlawful plan to 
create a monopoly, bought up a majority of the shares of a competing corpora- 
tion. A stockholder in the second corporation filed a bill against both cor- 
porations, seeking to restrain the transfer of the stock on the books of his own 
corporation, and also the voting on such stock by the purchaser. He/d, that the 
prayer of the bill be granted. Dunbar v. American Tel. & Tel. Co., 87 N. E. 


521 (Ill.). 
For a discussion of a prior decision of the same case, see 20 Harv. L. REv. 
495- 


CORPORATIONS —FOREIGN CORPORATIONS — EFFECT OF NON-COMPLIANCE 
WITH STATUTORY Provisions. — The plaintiff, a foreign corporation, operated 
, a mine without complying with a local statute requiring such corporations to 
| file a declaration of purpose, pay a fee, and appoint an agent to accept service. 
i The statute provided that no action could be brought in the courts within the 
state unless these requirements were complied with. The plaintiff sued the 
defendant on a contract made within the state. He/d, that the plaintiff cannot 
it maintain the action. Cyclone Mining Co. v. Baker Light & Power Co., 105 
il Fed. 996 (Circ. Ct., D. Ore.). See NOTEs, p. 593- 


CORPORATIONS — STOCKHOLDERS — DUTIES OWED BY THE MAJoRITY. — 
it A majority of stockholders some of whom were directors, bought up outstand- 
it ing claims against the corporation at a discount, and sued for the full price. 

They had previously prevented the corpuration, by their control of the directors, 
from itself buying up the claims at discount. The minority stockholders inter- 
vened. Held, that recovery can be had on the claims only for the actual purchase 
price. Young v. Columbia Land, etc., Co.,99 Pac. 936 (Ore.). See Nores, 
P- 591. 


CORPORATIONS — STOCKHOLDERS — REDRESS FOR INDIRECT INJURY TO 
STOCKHOLDER’s INTEREST. — Corporation A secured control of corporation 
B, and so managed the latter company as to prevent competition and render 
worthless its stock. The plaintiff, a stockholder in corporation B, sued corpo- 
ration A for a big his interest in the corporation. AHe/d;that the demurrer 
to the complaint be sustained, since the injury complained of is to the corpora- 
tion and not to the plaintiff stockholder. Ames v. American Telephone & 
Telegraph Co., 166 Fed. 820 (Circ. Ct., D. Mass.). See NOTES, p. 594. 


_ CORPORATIONS — STOCKHOLDERS’ INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — STOCK REGISTERED IN NAME OF ANOTHER. —A, a 
stockbroker, purchased partially paid stock for B, which was entered on 
the books of the corporation in A’s name. eé/d, that B is liable for assess- 
ments. Brown v. Artman, 166 Fed. 485 (C. C., E. D. Pa., Dec. 28, 1908). 
The facts were as above. AHe/d, that Ais liable for assessments. Brown v. 
Allebach, 166 Fed. 488 (C. C., E. D. Pa., Dec. 28, 1908). 
- It is well settled in this country that when stock is registered in the name of 
i one who is not the real or beneficial owner, both the real owner and the regis- 
’ tered owner are liable for unpaid subscriptions. McKim v. Glenn, 66 Md. 
479. So also both the real and the nominal owners are subject to statutory 
liabilities. Ohio Bank v. Hulitt, 204 U.S. 162. The liability of the nominal 
ty owner is based on the fact that he is the stockholder of record; that of the 
i real owner on the ground that he is an undisclosed principal. See Coox, 
CORPORATIONS, §253. Since the registered owner, however, has the legal title, 
it would seem better to consider him a constructive trustee for the real owner. 
On that theory there could be no direct right of the corporation against the real 
owner. Such is the English view. Ex parte Bugg, 2 Dr. & Sm. 452. But 
the registered owner has a right of exoneration against the real owner, and this 
right could be reached by the corporation by equitable execution. The Ameri- 
can doctrine allowing a direct right against the real owner is therefore a legal 
short cut to an equitable result. : 
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_ CORPORATIONS —STOCKHOLDERS’ RIGHTS INCIDENT TO MEMBERSHIP — 
RIGHT OF HOLDER OF VOTING TRUST CERTIFICATES TO APPLY FOR RECEIV- 
ERSHIP. — The plaintiff owned voting trust certificates in the defendant cor- 
poration. He brought a bill in equity for the appointment of a receiver with 
out joining the trustees or previously making application tothem. The New 
Jersey Laws of 1896 (p. 298, c. 185) entitled “any creditor or shareholder” 
to institute proceedings to wind up an insolvent corporation. He/d, that the 
plaintiff is a proper party to bring such a bill. O'Grady v. U. S. Independent 
Telephone Co., 71 Atl. 1040 (N. J., Ct. Err. & App.). 

A cestui has only a right im personam inst his trustee. Hence he can 
proceed in equity to enforce even an equitable demand against a third person 
only when the trustee is either unwilling or unable to proceed himself. Mor- 
gan v. Kans. Pac. Ry. Co., 15 Fed. 55. And it follows that in such cases the 
trustee is a necessary party. See AmEs, Cas. ON TRUSTS, 2 ed., 67. In the 
ordinary voting trust the stockholder surrenders his certificate representing his 
right against the corporation to the voting trustees and receives in return a 


voting trust certificate giving a right against the corporation only indirectly. 


through the trustees. It is therefore impossible to support the principal case 
in not requiring the trustees to be joined. The New Jersey courts decided that 
“creditor” as used in this statute means a person entitled to share in the assets. 
Gallagher v. Asphalt Co. of Am., 65 N. J. Eq. 258.. They then deduced that 
a “stockholder” could be only a person also so entitled, and that one who had 
surrendered both his beneficial interest and his certificate, although still regis- 
tered on the corporation’s books, was not a stockholder, from which position it 
by bm a short step to the present decision. Hooper v. Basic Co., 69 N. J. 
q- 979. 


Courts — STATE COURTS — JURISDICTION OF ACTION AGAINST UNITED 
STATES OFFICER. — Land was conveyed to the United States subject to the 
condition that if it was not used for the Psa of the commission of fish and 
fisheries it should revert to the plaintiffs. The land was not so used, and the 
plaintiffs brought a writ of entry in the state court against the tenant in posses- 
sion, who was the superintendent of the station of the United States fish com- 
mission. The defendant contended that his assertion of a right as an officer 
acting under the authority of the United States deprived the state courts of 
juris Mae) Held, that the court has jurisdiction. Fay v. Locke, 87 N.E. 
753 (Mass.). 

The United States Supreme Court decided in a recent case that proceedings 
to enjoin a state did not constitute a suit against the state 
within the prohibition of the Eleventh Amendment. Ex parte Young, 209 U.S. 
123. The real rationale of that decision seems applicable here: whether the 
case is maintainable or not depends on whether the defendant officer is person- 
ally liable as a principal for his action, or whether the right involved demands 
Hag the United States be joined as a necessary party defendant. Cf 21 Harv. 
L. REv. 527. 


COVENANTS RUNNING WITH THE LAND— RUNNING OF BURDEN AGAINST 
PURCHASER OF COVENANTOR’S TITLE AT FORECLOSURE SALE. — The 
defendant’s predecessor in title covenanted with the plaintiff to maintain a 
crossing over the plaintiff’s right of way to which it was entitled by its franchise. 
The defendant was a purchaser at a foreclosure sale of a preéxisting i 
of all its predecessor’s property. edd, that the covenant does not run with the 
land. Evansville, etc., Co. v. Evansville Belt Ry. Co., 87 N. E. 21 (Ind. App.). 
See NOTES, p. 597. 


. DAMAGES — MEASURE OF DAMAGES— DAMAGES FOR MENTAL SUFFER- 
ING IN ACTION FOR CONVERSION. — The defendant company’s conductor, 
after a public altercation with the plaintiff, a passenger, wrongfully took up his 
commutation ticket. The plaintiff brought an action for conversion. edd, 
that, in addition to the value of the ticket, the plaintiff can recover damages for 
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the mental anguish suffered because of the publicity of the conversion. Harris 
v. Delaware, L. & W. R. Co., 72 Atl. 50 (N. J., Sup. Ct.). 
Compensation for mental anguish inflicted on the plaintiff may be given 
whether the act of the defendant is a breach of contract or atort. Under the 
eneral rule as to liability on a contract, it must appear, however, that such 
njury was in the reasonable contemplation of the parties when the contract 
was made. See 21 HARV. L. Rev. 541. In personal torts redress is generally 
given, if at all, for any mental suffering resulting from the wrongful act. See 
20 Harv. L. Rev. 149. There are few cases involving rights in real or per- 
sonal property where any question of these consequential damages is presented ; 
but in an action of trespass for an unlawful ejectment compensation is generally 
— for any indignity suffered thereby. Moyer v. Gordon, 113 Ind, 282. And 
amages for mental anguish resulting from the disinterment of a body may be 
recovered in an action of trespass. Bessemer Land & Improvement Co. v. 
Jenkins, 111 Ala. 135. But as personal property is not of such a character that 
any sense of personal insult would naturally accompany its deprivation or dis- 
turbance, ok since mental suffering is therefore improbable, such enhanced 
damages should not be allowed. This principle has restricted such recovery in 
actions for trespass to realty. White v. Dresser, 135 Mass. 150. Cf. 22 
Harv. L. REv. 533. And it is evidently the ground for the distinctions taken 
in the cases. See 4 Harv. L. REv. 197. 


DESCENT AND DISTRIBUTION— DEVOLUTION OF CHARITABLE TRUST 
PROPERTY ON TERMINATION OF TRusT.—A _ benefit society consisted of 
honorary members, who paid subscriptions but could derive no benefits, and 
benefited members who paid weekly contributions which entitled them to cer- 
tain annuities. Only persons who had attended a certain school were eligible 
as benefited members. This school had been closed for over sixty years and 
only two benefited members survived. The surplus fund was chimed by these 
members and by the honorary members as a resulting trust. That part sub- 
scribed by the mer? members was Claimed by the Attorney-General as a 
charitable trust. Aedd, that the whole fund, after payment of the annuities, 
the Crown as dona vacantia. Braithwaite v. Attorney-General, 

1909] 1 Ch. D. S10. 

Whether a society of this sort comes within the legal definition of a charity 
depends upon its as determined its rules. See re Clark's Trust, 
1 Ch. D. 497. Thus, where it is provided that the receipt of benefits shall be 
conditional upon the poverty of the recipient, the society is a charity. Jn re 
Buck, [1896]2 Ch. 727. Thefunds may then be administered cy-pr2s. Hayter 
v. Trego, 5 Russ. 113. But where the purpose is temporary, and those to be 
benefited are definite, there is a resulting trust for the benefit of the subscribers. 
Re Trusts of the Abbott Fund, [1900] 2 Ch. 326. See 14 Harv. L. REv. 235. 
Otherwise the funds will be treated as dona vacantia. Cunnack v. Edwards, 
[1896] 2 Ch. 679. In the principal case the society was not a charity ; for the 

nefited members were legally entitled to annuities, irrespective of their 
poverty. But they had no further interests. And since under the statute the 
subscribers’ contributions became the absolute property of the society, there 
= be no resulting trust. Clearly, therefore, the fund should go to the 

rown. 


EASEMENTS — MODES OF ACQUISITION— EXTENSION BY ACCRETION TO 
SOIL OF SERVIENT TENEMENT. — A public street was laid out over riparian 
land to high-water mark, the easement being secured by eminent domain pro- 
ceedings. B ual alluvial deposits the high-water mark was moved sea- 
wards. He/d, that the land — by accretion at the end of the street is 
subject to the easement of the public to the changing high-water mark. State v. 
Yates, 71 Atl. 1018 (Me.). 

That a right of way once acquired to navigable water shift with the water- 
line, is as desirable as that property once riparian remain so. A street dedi- 
cated to the public has been held to extend automatically over alluvial deposits, 
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on the theory that the donor intended a way to the navigable highway, whatever 
its bounds. Hoboken Land, etc., Co. v. Mayor, etc., of Hoboken, 36 N. J. L. 
540. And the decision here seems sound in its averment that a street to a 
shifting water-mark was contemplated, and that allowance was made in the 
condemnation proceedings for the extension of the soil. No decisions were 
found in regard to accretion upon property subject to a private right of way; 
but it seems clear that the creation of rights by grant and covenant are subject 
to the same inferences as is their creation by dedication and eminent domain 
ja Cf. Lockwood v. New York, etc., Railroad Co., 37 Conn. 387. 

asements, public or private, by prescription, present a harder case; for it is 
difficult to conceive of constructive adverse use of property which throughout 
the period of prescription was not in existence. 


FEDERAL COURTS JURISDICTION AND POWERS IN GENERAL — SUIT 
AGAINST STATE DISPENSARY COMMISSION. — The Legislature of South Car- 
olina created a commission to wind up the affairs of the state liquor business. 
The complainants, who claimed for liquor sold to the state, sued the commission 
in the federal court for an accounting, an injunction; and a receivership. He/d, 
that the suit is one against the state within the prohibition of the Eleventh 
Amendment. Murray v. Wilson Distilling Co., U. S. Sup. Ct., Apr. 5, 1909. 
reverses the decision of the lower court discussed in 22 Harv. 

. REV. 289. 


FEDERAL CouURTS— RELATIONS OF STATE AND FEDERAL CouRTS 
EFFECT OF CONFORMITY STATUTE ON ComMMON LAW RULES OF EVI- 
DENCE. — Rev. Stat. U. S. 1878, § 721, enacts that the laws of the several 
states, except where the Constitution, treaties, and statutes of the United States 
otherwise provide, shall be regarded as rules of decision in trials at common law 
in the courts of the United States in cases where they apply. And § 858, after 
ee exceptions, adds that in all other respects the laws of the 
states shall be the rules of decision as to the competency of witnesses. He/d, 


that whether the common law power of a court to compel a plaintiff to submit 


to a surgical examination be treated as strictly a matter of practice or as involv- 
ing a question of evidence, in neither case is the federal court bound by the 
common law decisions of the highest court of the state within which it is sitting. 
Chicago & N. W. Ry. Co. v. Kendall, 167 Fed. 62 (C. C. A., Eighth Circ.). 

- Rev. Stat. U. S. 1878, §§ 721 and 858, have been construed to include state 
statutes as to evidence in civil trials. Conn. Mutual Life Ins. Co. v. Union 


Trust Co., 112 U. S. 250, 254; Butler v. Fayerweather, 91 Fed. 458, 460. — 


And there.is some authority for treating decisions of the highest state court as 
equally binding with state statutes. Stewart v. Morris, 89 Fed. 290; see 

ashua Savings Bank v. Anglo-American, etc., Co., 189 U.S. 221, 228. But 
these holdings are based upon dicta or cases which deal solely with statutory 
rules of evidence. See Ex parte Fisk, 113 U. S. 713, 720. On the other 
hand, the federal courts, when presented on appeal with questions of evidence, 
do not consider state decisions as controlling. Cf Mew Fersey Steamboat Co. v. 
Brockett, 121 U.S. 637, 649. The principal case argues that common law rules 
of evidence are the creation of the courts rather than “ laws ” within § 721,and that 
in the absence of statutes federal courts should be independent in this respect. 
Cf. Baltimore &* Ohio R. R. Co. v. Baugh, 149 U. S. 368, 370. It is believed 
that on grounds of expediency this technical distinction is justifiable; for the 
great burden and delay to the federal judiciary otherwise necessary would far 
outweigh the inconvenience to the local bar under the present rule. 


GENERAL AVERAGE — INTERESTS LIABLE TO CONTRIBUTION — WHAT LAW 
GOVERNS. — The master of a vessel chartered for a voyage from New York to 
Portugal borrowed money on the security of the freight, for necessary expenses, 
giving his draft therefor. The vessel became disabled and had to be towed from 
the Azores to Portugal, for which salvage service a large recovery was had in 
England. According to New York law the master’s draft, or bottomry bond, is 
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not liable to contribute in general average; by Portuguese law such a draft must 
contribute. The owner of the vessel paid the loan. Hed, that the amount re- 
ceived in payment of the draft is chargeable with a proportionate liability in 
a oe of general average contribution. Monsen v. Amsinck, 166 
_ General ave contribution does not arise from any implied contract, but has 
become a part of maritime law, adopted from the old Rhodian laws. See Bur- 
4 ton v. English, 12 Q. B. D. 218. The principal case follows the general rule 
q that the law of the port of destination governs the adjustment and payment of 
&§ general average. ring v. Neptune Ins. Co., 20 Pick. (Mass.) 411. If, how- 
_ ever, the voyage is completely broken up and the ship and _— finally part 
4 company before reaching the port of destination, the law of the place where the 
q -interests are separated governs. Fletcher v. Alexander, L. R. 3 C. P. 375. 
But if the cargo is forwarded by the original master to the port of destination, 
q then its laws govern. Vat. Board v. Melchers, 45 Fed. 643. Although it can- 
- not be said that any particular court creates the right to general average contri- 
_ bution, it is only proper, when goods have come within the jurisdiction of a 
i certain court and are subject to general average, that the schedule of distribu- 
j tion as laid down by that court should be recognized everywhere. 


HIGHWAYS — REGULATION AND USE— UNDERGROUND LICENSES. — The 
plaintiff, a public service corporation, was licensed to run pipe lines of compli- 
cated structure under the highway. The defendant secured a permit to build a 
vault under the adjacent sidewalk up to the curb. In the course of this later 
; construction the soil below the plaintiff’s pipe line settled, resulting in inj 

| to the — The defendant was free from negligence. He/d, that the defend- 
} ant is liable. Mew York Steam Co. v. Foundation Co., 40 N. Y. L. J. 2723 


qi (N. Y., Ct. App., March 16, 1909). 
q The natural right of lateral support is incident to an estate in land. Schultz 
| v. Bower, 57 Minn. 493- It seems never to have been extended in favor of 
mere rights in land. Its application to situations like that in the case under 
consideration would ec a throw additional burdens on the proposed servient 
ff tenement. Cf. Gayford v. Nicholls, 9 Exch. 702. And in applying the maxim 
q that no man may so use his own as to injure the property of another the court 
| affords no ratio decidendi; for the very question in issue is whether there has 
i been a legal injury. See Bonomi v. Backhouse, 27 L. J. Q. B. 378, 388. 
i Many uses of land resulting in damage to neighbors are damna — injuria. 
z | Booth v. Ry. Co., 140 N. Y. 267. In these cases liability depends upon the 
. reasonableness of the exercise of the right of property. Steel Co. v. Kenyon, 
11 Ch. D. 782. The present case seems to be one a first impression. Since 
the defendant was exercising a mere license, the policy against restraining the 
natural use of wages d has no application ; and in casting a liability on one who 
for private rather than for public purposes undertakes work on land not his 
own resulting in damage to the property of another, the court perhaps reaches a 
desirable result. 


INJUNCTIONS — ACTS RESTRAINED — COLLECTION OF UNCONSTITUTIONAL 
| Tax. — The plaintiff company was — in supplying the defendant city 
| with water. The city by an ordinance levied a license tax upon the company, 
q which then sought an injunction from a federal court to restrain its collection 
q as an impairment of the obligation of the original franchise granted by the city. 
7 The defendant ry Pema Held, that the plaintiff is not entitled to an in- 
i junction, since it has an adequate remedy at x. Boise, etc., Water Co. v. 
Boise City, U. S. Sup. Ct., April 5, 1909. 

Injunctions against the exercise of the taxing power of the state or federal 
sovereignty seem clearly unjustifiable where the remedy at law is adequate. In 
almost all the states, accordingly, the courts will not enjoin the collection of 
taxes imposed by the legislature on the sole ground of their unconstitutionality. 
Mechanics’, etc., Bank v. Debolt, 1 Oh. St. 591. By statute the federal courts 
are precluded from restraining the assessment or collection of federal taxes on 
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any grounds. U.S. Rev. Start., 1878, : 3224. Nor will unconstitutional 
state taxation be enjoined, unless special facts show the insufficiency of the 
relief at law. Shelton v. Platt, 139 U.S. 59r. Municipal corporations are not 
sovereign, and many courts have granted injunctive relief against unconstitu- 
tional taxation by them, despite the apparent adequacy of the remedies at law. 
Lee v. Mellette, 15 S. D. 586. In declining to distinguish municipal from state 
taxation under the federal procedure, the court in the principal case is sup- 

rted by authority. Dows v. Chicago, 11 Wall. (U.S.) 108. Indeed, as the 
Bowe Act in general terms denies equitable jurisdiction to the federal courts 
‘where a plain, adequate, and complete remedy may be had at law,” the re- 
sult seems inevitable. U.S. Rev. StTat., 1878, § 723. 


INJUNCTIONS — ACTS RESTRAINED — RIGHT OF CouRT TO REFUSE IN- 

NCTION AGAINST PRIVATE NUISANCE. — The plaintiff, a farmer, because of 
injury to his crops from the fumes of the defendant’s smelter, brought a bill for 
a permanent injunction against the nuisance. The plaintiff’s farm had not been 
rendered unprofitable; while the defendant’s smelter had been built at a cost of 
$10,000,000, and was one of the chief industries of the state. He/d, that an in- 
junction will not be granted. Bliss v. Anaconda Copper Mining Co., 167 Fed. 
342 (Circ. Ct., D. Mont.). See NoTEs, p. 596. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — CONDI- 
TION AGAINST SALE. — A mortgagor insured his interest for the benefit of the 
mortgagee. The policy contained a condition against sale. On default by 
the mortgagor, the a under a power of sale transferred to himself the 
absolute title. AHe/d, that this transfer avoids the policy. Boston Codperative 
Bank v. American Cent. Ins. Co., 87 N. E. 594 ri pats See NOTEs, p. 602. 

INSURANCE — RESCISSION OF CONTRACT FOR FRAUD. — The plaintiff was 
induced to continue a policy of life insurance by the fraudulent representations 
of the insurer’s agent. edd, that on discovering the fraud the plaintiff can 
rescind, and recover the full amount of the premiums paid. Aefuge Assurance 
Co. v. Kettlewell, 126 L. T. 427 (Eng., H. L. March 5, 1909). 
ae decision affirms that of the Court of Appeal commented on in 22 Harv. 

REV. 134. 


JUDGMENTS — EQUITABLE RELIEF — PERJURY A GROUND FOR INJUNC- 
TION. — The plaintiff's testator had made a contract with the defendant, which 
later was cancelled. Concealing the cancellation, the defendant had secured a 
judgment against the plaintiff by means of false testimony. The plaintiff who 
was free from negligence in the court of law prayed for an injunction against 
the enforcement of the judgment. Ae/d, that the plaintiff is entitled to an in- 
junction on establishing the perjury. Boring v. Ott, 119 N. W. 865 (Wis.). 
See NOTES, p. 600. 


MUNICIPAL CORPORATIONS — MUNICIPAL PROPERTY — DELEGATION OF 
PoweER TO LEASE PROPERTY. — The charter of the plaintiff city gave the city 
council power to let or sell city property. An ordinance was sucsel aadbantitie 
a committee to lease certain property upon such terms and conditions as the 
committee deemed expedient. On February 20 the committee executed a lease 
to the defendant to take effect June 1. Between these dates a new city govern- 
ment came into office. Suit was brought to test the validity of the lease.. He/d, 
that the lease is valid. City of Biddeford v. Yates, 72 Atl. 335 (Me.). 

Powers granted to a city council by statute or charter cannot be delegated to 
any of its officers or committees without express legislative authority, unless the 
duty involved is purely ministerial. Lyon v. Jerome, 26 Wend. (N. Y.) 485; 
People v. Clean Street Co., 225 Ill. 470. A duty is ministerial when the mode of 
its performance is defined with such certainty that nothing remains for judgment 
or discretion. Grider v. Tally, 77 Ala. 422; State o ississippi v. Johnson, 
4 Wall. (U. S.) 475. Some courts have not adhered strictly to this definition 
in deciding a question of delegation of duties. Hitchcock v. Galveston, 96 U.S. 
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Bat Gillett v. Logan County, 67 Ill. 256. Nevertheless the principal case goes 


ar in holding the duties of the committee to be ministerial when the ordinance 

giving it the power to lease expressly directed an exercise of discretion. The 
right to sell land may not be delegated by a city; yet, so far as the question of 
delegation is concerned, this would seem to be little different from the right to 
lease. Beal v. City of Roanoke, 90 Va.77. Granting that the delegation was 
justifiable, the making of a lease by one body to take effect im fucuro under 
another body of municipal officers may be valid as a reasonable exercise of the 
business power of the city. See Omaha Water Co. v. City of Omaha, 147 
Fed. I. 


PATENTS — INFRINGEMENT — CONTRIBUTORY INFRINGEMENT. — The pat- 
entee of a talking-machine had no patent on the sound-producing records used 
with the machine. The defendant manufactured and sold records solely for 
the use of purchasers of the talking-machines. He/d, that the sale of the rec- 
ords may be enjoined, on the ground that the records are non-perishable neces- 
sary adjuncts of the main patent. Leeds & Catlin Co. v. Victor Talking 
Machine Co., U. S. Sup. Ct., April 19, 1909. 

. This decision affirms that of the Circuit Court of Appeals discussed in 21 
Harv. L. REV. 150. 


PAYMENT — APPLICATION —INTEREST APPLIED BY LAW TO THE OLDER 
Dest. — The obligor on two bonds, given at different dates to the same obligee, 
who pledged the older without the knowledge of the obligor, paid the obligee 
interest, without express appropriation by either party. He/d, that the interest 
is by law applied on the older debt. African Banking Corporation v. Blauwkop 
Garden Co., 26S. Afr. L. J. 135 (Cape Colony, Sup. Ct., Dec. 8, 1908). 

For a discussion of the principles involved, see 21 HARV. L. REV. 623. 

SALES — RIGHTS AND REMEDIES OF SELLER — MEASURE OF DAMAGES 
UNDER ExEcuTORY CONTRACT OF SALE.—The defendant contracted to 
purchase a stipulated amount of bar iron, assorted hardware + ppmecyemacear is 
specifications to be furnished by the defendant. The contract did not require 
that the plaintiff manufacture the goods, but the defendant knew. that it was its 
intention to do so. Before any of the iron was manufactured the defendant 
repudiated the agreement and refused to furnish specifications. - Bar iron had a 
well-known market value. He/d, that the measure of damages is the difference 
between the contract price and what it would have cost the plaintiff to manu- 
facture and deliver that grade of iron upon which it would have made the least 
profit under the defendant’s-option. . $. Holliday & Co. v. Highland Iron 
and Steel Co., 87 N. E. 249 (App. Ct. of Ind.). 

On non-delivery by a vendor under an executory contract of sale the vendee’s 
damages are usually the difference between the contract price and the market 
price of the goods at the time and — of performance. Capen v. The 
De Steiger Glass Co., 105 Ill. 185. ‘ When the vendor has acquired the goods 
by purchase or manufacture, many jurisdictions apply the same rule to a breach 
by the vendee. Zufts v. Bennett, 163 Mass. 398. Other jurisdictions allow 
the vendor to appropriate the goods to the buyer and recover the price. Bement 
v. Smith, 15 Wend. (N. Y.) 493. By some states this latter rule is limited to 

oods not readily marketable. Kinkead v. Lynch, 132 Fed. 692. See Uni- 
orm Sales Act, § 63, Williston, Sales, § 560. But when, as in the principal 
case, the goods have not yet been acquired by the vendor, he is not bound to 
obtain ts tender them. Indeed it would seem that he cannot continue per- 
formance. Cf. Clark v. Marsiglia, 1 Den. (N. Y.) 317. In such a case the 
damages are the difference between the contract price and the cost of manufac- 
ture or purchase. Hinckley v. Pittsburg Steel Co. 121 U. S. 264; H. D. 


- Taylor Mfg. Co. v. Niagara Co., 52 N. Y. Misc. 356. See Uniform Sales 


Act, § 64, Williston, Sales, § 580. And when the vendee has an option to 
choose among different grades of goods it is to be assumed that he would 
choose those upon which the vendor would realize the least profit. émdaill 
Bros. v. Deere, Wells &* Co., 108 Ia. 676. 
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SOVEREIGNS — ToRT LIABILITY FOR MALICIOUSLY PERSUADING SOVER- 
EIGN TO Act.— The defendant maliciously persuaded a foreign sovereign to 
interfere with the plaintiff's business within the foreign territorial jurisdiction. 
Held, that the defendant is not liable in tort. American Banana Co. v. United 
Fruit Co., U.S. Sup. Ct., April 26, 1909. 

The court lays down the dictum that a sovereign makes lawful, by following, 
the persuasion addressed to it in its jurisdiction. Likewise the sovereign has 
been held to render incognizable, by ratifying, the previous trespass of its 
officer upon a foreign subject. Buron v. Denman, 2 Exch. 167. F: + such an 
“act of state” presents a political question. See 22 Harv. L. REv. 132. So 
does, possibly, the examination of the causes of such an act. Cf. 2 STEPHEN, 
Hist. Crim. L. 65. Analogously, the arguments which prevailed with a domes- 
tic legislature cannot be inquired into, to upset a statute. Attorney-General v. 
Williams, 178 Mass. 330. If, then, the persuasion is not examinable at all, the 
present case has no need of the fictitious relation back. But the act of one 
subject towards another through the intervening act of a sovereign does not 
necessarily bring into question the legality of the intervening act; for, in gen- 
eral, to induce legal action may be tortious. See 20 HARV. L. Rev. 261.’ More 
particularly, the ordinary case of malicious prosecution presents the situation of 
tortious persuasion to rightful governmental action ; and a foreign malicious 
prosecution may be actionable. Castrigue v. Behrens, 3 E. & E. 709. On this 
analogy it would seem that persuasion of a foreign sovereign within its jurisdic- 
tion, and all the more if outside, might be the ground of tort liability. 


STATES— EFFECT OF GRANT OF CONCURRENT JURISDICTION OVER 
Bounpary Rivers. — An act of Congress granted to Oregon and Washington 
concurrent jurisdiction over offenses committed on the Columbia River, whose 
main channel forms the boundary between the two states. An Oregon statute 
prohibited ghey with purse nets ia the river; while a Washington ordinance 

rovided for the licensing of the use of such nets. A Washington citizen, who 

ad been so licensed, was using the nets on the Washington side of the chan- 
nel. He was taken by Oregon officials and indicted in an Oregon court under 
the Oregon statute. Ae/d, that Oregon has no jurisdiction. Wéelsen v. 
Oregon, 212 U. S. 315. See NOTES, p. 599. 


TAXATION — WHERE PROPERTY MAY BE TAXED—TAX ON RECEIPTS 
IssUED FOR GOODS WAREHOUSED ABROAD. — The plaintiff state sued to re- 
cover taxes on whiskey owned by the defendant. The whiskey was in Germany, 
but the defendant held German warehouse receipts within the jurisdiction of 
the plaintiff state. Two lower courts held the tax void under the Fourteenth 
Amendment, since the situs of the whiskey was outside the state. The highest 
state court sustained the tax as a tax on the receipts. He/d, that the record 
presents only the validity of a tax on the whiskey itself; that the warehouse 
receipts are only mentioned to prove the whiskey domiciled in Kentucky; and 
ry the tax is void. Selliger v. Commonwealth of Kentucky, U.S. Sup. Ct., 

F. 5, 1909. ; 
The tax on the whiskey itself was invalid; for, regardless of the common prac- 
tice existing before the Fourteenth Amendment of taxing at the domicile of the 
owner personalty situated outside the jurisdiction, the Supreme Court has de- 
cided that the Fourteenth Amendment is thereby contravened. Del., etc., 
Co. v. Pennsylvania, 198 U. S. 341; Union Refrigerator Transit Co. v. Ken- 
tucky, 199 U.S. 194. Accordingly the plaintiff contended that the situs of the 
warehouse receipts within the state proved that the whiskey itself was domi- 
ciled within the state. This could not be true unless the receipts represented 
the property. Whether a written instrument is a symbol of property is to be 
determined by the law of the place of issuing. Ory v. Winter, 4 Mart. N. s. 
(La.) 277. Hence the effect of the receipts here was governed by German 
law, and nothing appeared on the record showing that German law made them 
symbols of the property. The decision is therefore incontrovertible. How- 
ever, if the receipts were symbols of property, they should be taxable at their 
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situs. Furthermore, the opinion intimates that a tax .n negotiable receipts 

themselves as representing value within the jurisdiction, owing to their negoti- 

ability, might be supportable. Cf Stern v. The Queen, [1896] 1 Q. B. 211; but 

cf. Buck v. Beach, 206 U.S. 392, and cases cited in 3 Beale, Cas. on Conf. of 
132-151. 


TORTS — INTERFERENCE WITH BUSINESS — EFFECT OF WRONGFUL Mo- 
TIVE. — The defendant, a banker, a man of wealth and influence in the com- 
munity, maliciously established a barber shop, and used his personal influence 
to attract customers to his shop from the plaintiff's barber shop, not for the 

urpose of serving any legitimate end of his own, but for the sole purpose of 
njuring the plaintiff, whereby the plaintiffs business was ruined. edd, that 
the plaintiff has a good cause of action. Tuttle v. Buck, 119 N. W. 946 (Minn.). 

This case is noteworthy as squarely deciding that an act may be a tort be- 
cause of the wrongful motive of the actor. The decision is a strong one, and 
shows a tendency to recognize a principle that has made its way with much 
difficulty in the face of some of our greatest authorities. It is interesting to 
note that this very case, while it presents a novel decision, has often been sug- 
gested as a test case by eminent judges and writers. For a full discussion of 
this principle see 2 HARV. L. REv. 19; 8 did. 1, 200, 377; 11 tbéd. 449; 15 tbid. 
ibid. 237 ; 17 ibid. 511; 18 411, 423, 444; 20 253, 345, 429; 
22 ibid. 501. 


TRANSFER OF STOCK — CONVERSION BY INNOCENT HOLDER OF STOCK 
CERTIFICATES INDORSED IN BLANK. — The plaintiff bank, to which stock 
certificates indorsed in blank had been pledged, delivered them to an employé to 
be surrendered to the pledgor on payment of the loan. The employé through 
the defendant, a stockbroker, who was innocent of these facts, sold the stock 
and absconded with the proceeds. The bank sued the defendant for conversion. 
Held, that the defendant having acted on the apparent ownership of the bank’s 
employé should be protected. National Safe Deposit, Savings, and Trust Co. 
v. Hibbs, Chic. Leg. News 296 (D. C., Ct. App., Feb. 2, 1909). 

At common law a stock certificate indorsed in blank is a non-negotiable 
instrument. But for mercantile convenience it has come to be looked on by 
the courts as “ quasi-negotiable,” so as to give a dona fide purchaser from the 
agent or pledgee of the owner title by estoppel. Mc/Veil v. Tenth National 

ank, 46 N. Y. 325. When, however, a certificate is lost or stolen, an innocent 
purchaser from the finder or thief acquires no title. East Birmingham Land 
Co. v. Dennis, 85 Ala. 565. As to whether an innocent agent or broker in 
selling for a fraudulent pledgee is guilty as a converter, there is a conflict of 
authority. It would seem that if an innocent purchaser is protected on the 
theory of estoppel the principal case was clearly right in giving a similar de- 
fense to an innocent agent, since in this respect consideration is immaterial. 

co. Higgins v. Lodge, 08 Md. 229. But see Kimball v. Billings, 55 Me. 147. 
‘Mercantile convenience would be served if stock certificates were made negoti- 
able by statute, so that the holder of a certificate indorsed in blank would have 
an absolute right to registration on the books of the company instead of mérely 
possessing documentary evidence of that right. 


WILLs — EXECUTION — EXECUTOR AS ATTESTING WITNESS. — The attest- 
ing witnesses to a will were also named as executors. A statute provided that 
a will be attested by “credible witnesses’; that any beneficial interest given to 
an attesting witness should be void unless the will were otherwise sufficiently 
attested ; and that the witness beneficially interested be compellable to testify 
on the residue of the will. Ae/d, that the executors named are not “credible 
witnesses ” within the statute, but that they may be compelled to testify, and 
will be barred from acting as executors. Jones v. Grieser, 87 N. E. 295 (Ill.). 

The courts have defined the terms “credible” and “competent,” when ap- 
plied to attesting witnesses, as meaning persons legally qualified to testify in 
a court of justice. Jn the matter of Noble, 124 Ill. 266. And the competency 
is to be judged as of the time of attestation. Hoft v. State, 72 Tex. 281. 


} 
. 
bi 
: 


BOOK REVIEWS. 617 


Under the common law rule any interested person was disqualified as a witness 
in any legal proceeding. See Sears v. Dillingham, 12 Mass. 357. Thus one 
who took under the will could not be a competent attesting witness. Tvotters v. 
Winchester, 1 Mo. 292. And the statutes which make interested parties com- 
petent witnesses are not applied to attesting witnesses, either because of ex- 
press limitation in the statute, or under the interpretation of the courts. 
Warren v. Baxter, 48 Me. 193; Elliot v. Brent, 17 D. C. 98. It has been 
held that when an attesting witness is incompetent, as being a beneficiary, the 
whole will is invalidated. Holdfast J. Anstey v. Dowsing, 2 Str. 1253. But by 
an English statute the gift to the witness was made void and the witness com- 
petent. 25 Gro. II. c. 6. This statute has been followed generally in this 
country. But by the weight of authority an executor is not a person beneficially 
interested under the will, and is therefore a competent attesting witness and may 
retain his executorship. Stewart v. Harriman, 56 N. H.25. The opposite 
holding in the principal case seems unjustifiable. 


BOOK REVIEWS. 


History OF THE HARVARD LAW SCHOOL AND OF EARLY LEGAL Con- 
DITIONS IN AMERICA. By Charles Warren. In three volumes. New 
York: Lewis Publishing Co. 1908. pp. xiii, 543; 560; 397. 8vo. By 
subscription. $25.00. 


' Although this work deals principally with the Harvard Law School, it has a 
somewhat larger scope, as the full title indicates. The first volume begins with 
about two hundred and fifty pages on the legal profession in England and 
America from the settlement of New England to the foundation of the 
Harvard Law School; and this discussion includes some account of the 
beginnings of the profession throughout all the original states, with a de- 
scription of some early law books and of the mode of education for the 
bar. There follows an account of the founding and early years of the Har- 
vard Law School, with biographical details as to the first professors and the 
founders of their professorships; and in this part of the volume there are two 
chapters on topics of a more general nature —“ The Bar and the Law, 1815- 
1830,” and “ The Charles River Bridge Case.” The second volume brings the 
history of the Harvard Law School to the present day, and contains also 
chapters on the development of law throughout the United States, entitled 
“The Era of Railroad and Corporation Law,” ‘“ The Federal Bar and Law, 
1830-1860,” and “ New Law, 1830-1860.” The third volume gives a list of the 
students of the Harvard Law School from the beginning, with biographical 
details as to many. Each volume contains illustrations,— principally Harvard 
Law School buildings, deceased instructors, and class groups. 

It would seem that most persons who have examined these volumes have re- 
stricted themselves to pointing out defects. The chief criticisms have been 
that the price is unreasonable; that the typographical errors — especially in the 
list of students, with which, unfortunately the author had nothing to do—are 
too numerous; that the illustrations are not well executed; and that-there has 
ps an inclusion of too much matter foreign to the history of the Harvard Law 
School. 

Although those criticisms are just and weighty, they should not be permitted 
to prevent the recognition of features deserving praise. The chapters on the 
general state of the law, covering about four hundred pages of the first two 
volumes, may not be very appropriate in a history of the Harvard Law School ; 
but they contain much interesting matter not easily accessible elsewhere, and 
with some revision and verification they might serve as a readable and useful 
historical sketch of the history of the legal profession in the United States. 
The author’s explanation of the inclusion of this material is that the Harvard 
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Law School grew out of old professional conditions in England and the colo- 
nies, and that similar relations between the Law School and the profession exist 
still. That is true; but the author’s introductory chapter of half a dozen pages 
contains all that is necessary in that direction, and the four hundred pages in 
uestion are surplusage, not receiving in their present place the attention to which 
they are well entitled, holding back the reader who wishes to know something 
about the Harvard Law School, and even obscuring the merits of the labor 
which the author has put upon his principal subject. In the seven hundred pages 
devoted — still with some digressions—to the history of the Harvard Law 
‘School, the author shows conclusively that he has made diligent search in the 
records of the University and in out-of-the-way magazines and pamphlets, and 
that he has also found some manuscripts hitherto unpublished. He gives many 
extracts from these sources, and he modestly restricts his own words, as far as 
practicable, to rather formal statements as to the ntmber of students, the 
changes in courses and in professorships, and the like. When so many details 
are to be given, occasional mistakes are inevitable. One extraordinary mis- 
take is the author’s statement (vol. 1. p. 340) that the first graduating class, 
that of 1820, consisted of one Dartmouth graduate and five Yale graduates; for 
the Harvard University Quinquennial, the Harvard Law School Quinquennial, 
and the third volume of this work concur in showing that the class consisted of 
one from Dartmouth, one from Yale, and four from Harvard. Yet that error 
is of no consequence, of course, save as showing the necessity of verifying the 
statements of even so laborious a writer as the author has shown himself to be. 
Notwithstanding the objections justly made to this work as it stands,— and it 
should really be borne in mind that similar objections seem to be inevitable in 
the case of any unofficial subscription book, and that a reasonable man finds 
between the lines of a subscription blank the motto caveat emptor,— it should be 
recognized that the responsibility for the objectionable features rests princi- 
pally upon the publisher, and that by the rather mechanical processes of omitting 
the list of students and the redundant general matter, correcting the misprints, 
and furnishing better illustrations there could be produced a volume which a 
Harvard Law School man would be glad to place upon his shelves. _—E. W. 


A TREATISE ON THE MopERN Law oF CorPORATIONS. By Arthur W. 
Machen, Jr. In two volumes. Boston: Little, Brown and Company. 
1908. pp. ccxxv, 816; iv, 817-1798. 8vo. 


Almost twenty-five years have elapsed since the second edition of Morawetz’s 
celebrated work on the law of corporations was published. That during this 
period no branch of the law has been more in the making than the law of cor- 
porations goes without saying. Much that was then fluid has now become 
crystallized ; while, still more important, the enormous stress of industrial 
organization and expansion has called for new principles, and, more frequently, 
for the application of old rules to new situations. A work that should ade- 

uately treat this modern law of corporations has been long overdue. At last 
the task has been splendidly accomplished. After a most painstaking exami- 
nation of Mr. Machen’s book — for which the reviewer was richly rewarded — 
we have no hesitation in asserting, at the very outset, that the present treatise 
is easily the best work extant on the subject. In our opinion it is the worthy 
successor of Morawetz. 

Here at last is a book that is no mere graphophone of digests. The great 
mass of decisions that have poured from the courts is here passed through the 
sieve of legal principles, discriminatingly classified and illuminatingly consid- 
ered. As a result, a profession groaning under the weight of five-deckers 
and four-deckers of monstrous size will find refreshing comfort in these two 
moderate-sized volumes. Many causes contribute to this miracle of compres- 
sion. Primarily, we should say, it is due to Mr. Machen’s conscientious concep- 
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tion of his undertaking. He evidently aimed to produce a law book, and not 
per reo sa his mod face, Mr. Machen regards th 

ccording to his modest preface, Mr. en e corporation “as a 
living or sein” That strikes the dominant note of the book. The corpora- 
tion in these pages is a live phenomenon, presenting concrete, present-day 
problems for solution. The author has wisely limited his field, and not sought 
to cover the whole domain of law in any wise touching corporations. He does 
not treat (1) the relation of the corporation to the state, including the taxation 
of corporations; (2) foreign corporations; (3) the winding up and dissolution 
of corporations and related topics (except in so far as these were involved in 
the chapters on bonds and mortgages); (4) the consolidation and reorganiza- 
tion of corporations. He has further saved space and maintained a proper 
perspective by avoiding unnecessary discussion of well-settled principles. 

hile Mr. Machen has written a treatise for the a lawyer, and has 
paid proper respect to the authorities, he has not surrendered his discriminating 
critical faculty. He recognizes that it is not the true function of a law writer 
pane ger wd to embalm the cases. See, for instance, his treatment of that 
enigma of the law, the federal rule of u/tra vires, partieularly the discussion of 
Logan Bank vy. Townsend, 139 U. S. 37 (§§ 1032-1047). Space does not per- 
mit a reference to the many subjects that are treated with great cogency and 
unusual felicity. We would mention (and these examples are picked at random) 
his excellent treatment of the following topics: one-man corporations (chap. 
xvii.) ; promoters (chap. vi.); the remedy of a shareholder to sue in his own 
name (§§ 1142 e¢ seg.) ; voting trusts (chap. xxi.); “watered stock” (§§ 746 
et seg.); powers of majority (chap. xxii.). And yet, while the whole book is 
characterized by an independence of thought and ireohocin of treatment, like a 
careful scientist Mr. Machen avoids dogmatism or hasty generalization. He is 
suggestive, but never quixotic. Even his nomenclature is reformative, not rev- 
olutionary. And he again disproves the fallacy that a law book, in order to be 
sound and scholarly, must be dull and uninteresting. 
_ Not that we concur in all of Mr. Machen’s views. Thus, we do not subscribe 
to his position on the liability as partners of members of a defectively incorpo- 
rated company (§ 293): the view of implied warranty of authority as acting for 
the corporation is more to our liking (see 19 HARV. L. REv. 389). So, too, 
we thin — Co. v. Barclay, [1905] A. C. 392, is to be rested on the the- 
ory advanced by Professor Ames (17 HARV. L. REv. 543), rather than that of 
implied warranty. We doubt, also, whether the Chancellor’s discretion to im- 
pose conditions on appointing receivers is the real theory of the rule in Fosdick 
v. Schall, 99 U.S. 235 (see 18 Harv. L. REV. 605). But we confess Mr. 
Machen has disappointed us even in the traditional efforts of a reviewer at 
fault-finding. Equally does he confound “insectile criticism” in the fulness 
and correctness of his citations. F. F. 


HANDBOOK ON AMERICAN MINING Law. By George P. Costigan, Jr. Horn- 
book Series. St. Paul: West Publishing Company. 1908. pp. xiv, 765. 


It is a genuine pleasure to review a meritorious work. The Handbook on 
American Mining Law by rag P. Costigan, Jr., is of this character. While 
the work deals primarily with the Mining y ee in force in the public domain of 
the West, the title has been chosen because this branch of the mining law in the 
United States has become distinctively American. The author has endeavored 
“to give a comprehensive, well proportioned, and up-to-date treatment of the 
subject,” and a critical examination of the work leads to the conclusion that he 
is justified in using this language in his prefatory statement. Careful thought, 
painstaking research, and conscientious effort have entered into the preparation 
of the text, and the author has not avoided the discussion of unsettled and 
moot questions, as is the habit of many text-writers. “An exhaustive citation 
of cases has not been attempted,” but we find the citations numerous and in the 
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main satisfactory. The author does not claim the credit of the forms which 
are published in an Appendix, but has taken them from Morrison’s Mining 
Rights. The federal statutes and regulations of the Land Department are 
printed in full in appendices. 

While the author’s treatment of certain phases of the subject might, from a 
professional standpoint, appear academic, it must be kept in mind that he is 
also writing for students, and is therefore entitled to considerable latitude in 
this respect. : 

The author has entered into the spirit of our Western mining law, and his 
treatment of most of its problems is eminently satisfactory. His discussion of 
the questions involved in Amended Locations and Relocations is particularly 
praiseworthy. 

We are constrained, however, to differ with his conclusions re ing the 
case of Lavagnino v. Uhlig, 198 U.S. 443. This case had the effect of vir- 
tually overruling Belk v. Meagher, 104 U.S. 279, which had announced that 
“ Mining claims are not open to relocation until the rights of a former locator 
have come to an end. .. . A relocation on lands actually covered at the time 
by another valid and subsisting location is void; and this not only against the 
to locator, but all the world, because the law allows no such thing to be 

For many years and by an unbroken line of decisions, both state and federal, 
the courts of the mining states held that under this decision a subsequent over- 
lapping location was absolutely void as to the oe surface area already 
embraced within a valid and subsisting senior claim; that the junior locator 
must either amend or make a relocation, after the senior claim had been aban- 
doned or forfeited, in order to acquire any rights to the conflict area; or, if he 
did not avail himself of this opportunity, a third locator could step in after the 
termination of the senior locator’s estate and make a location that would prevail 
as ag the prior junior claim. 

The Lavagnino case without reference to or comment upon the Belk-Meagher 
decision, announced a doctrine which was diametrically opposed to this old and 
well-established rule, and which had the effect of making the conflict area inure 
by gravitation merely to the prior junior claim. The case met with almost 
universal condemnation on the part of the mining profession, and was severely 
criticised by the courts of the mining regions.} 

So powerful was this adverse criticism that the United States Supreme 
Court virtually overruled the Lavagnino doctrine in the recent case of Farre// 
v. Lockhart, 210 U. S. 142, and gave as a controlling reason for such re- 
traction, “. . . the experience of the courts referred to concerning the prac- 
tice which it was declared had prevailed, . . . the result of previous decisions 
of this court, and the effect on vested rights which it was said would arise from 
a change of such practice .. .” 

Mr. Costigan asserts that the Farrell-Lockhart decision is “a backward step,” 
and expresses the belief (note, p. 324) that the Lavagnino doctrine ‘‘ seems so 
essentially sound on principle that its rehabilitation ought reasonably to be ex- 
pected.” We cannot concur with him in his belief concerning this doctrine, in 
view of the decisions and discussions above cited which point out unmistakably 
the fallacy in the reasoning of the Lavagnino decision. More than all else, we 
must not lose sight of the fact that the controlling reason which induced the 
highest tribunal in the land to modify its former opinion and re-establish the 
doctrine of Belk v. Meagher, was the custom and practice in the mining regions 
of the West, which form the basis of our mining law. 

The author is intensely academic where he discusses the possibility of the 
assertion of extralateral rights on subsequently discovered veins in patented 
mill-sites and placers (pp. 409-410). It can hardly be contended seriously 


1 See Lockhart v. Farrell, 86 Pac. 1077 (Utah); Ambergris M. Co. v. Day, 85 Pac. 
109, 114 (Idaho) ; Nash v. McNamara, 93 Pac. 405 (Nev.) ; Montague v. Labay, 2 
Alaska 515; and Dufresne v. Northern Light M. Co., 2 Alaska 592. See also an able 
cron note in 68 L. R. A. 442 and 94 Mining & Scientific Press Discussions, 212, 
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that the grant of extralateral rights contained in § 2322, U. S. Rev. Stat. is not 
confined to “mining locations made,” in the first instance, ‘‘on any mineral 
vein, lode, or ledge.” Mill-sites and placers have no “end lines” within the 
spirit of the statute. Mr. Costigan certainly would not contend that § 2320 
applied to mill-sites and placers, and yet in the original act of 1872, §§ 2320 and 
2322 stood in juxtaposition. 

It is to be regretted that in a work which gives evidence of such painstaking 
SS a more complete index is not provided, and that there should not 

more cross references. 

There are other criticisms that could be made of Mr. Costigan’s work, but 
they are of a minor character, and it is not the reviewer’s desire to do other- 
wise than convey the impression that this work possesses exceptional merit. & 
Because of its excellence and comparative cheapness, the book should find 
favor with students of mining law, and it should also have a place in the 
library of every attorney who has occasion to deal with the many and intricate 
problems connected with this branch of the law. W. E. C. 


THE LAW OF CHILDREN AND YOUNG PERSONS IN RELATION TO PENAL 
OFFENSES. By L. A. Atherley Jones and Hugh H. L. Bellot. London: | 
Butterworth & Co. 1909. pp. xxv, 380. 8vo. - : 


This book deals with the British Acts under which young children are 
hago against the — or negrgsncs of parents or guardians, and in later 
ife their employment in the mine, the factory, the workshop, and the field is ‘ 
regulated. The law relating to the punishment and reform of juvenile offenders 
is considered, and their industrial training and general education so far as it is ) 
regulated by statute is explained. The book is in the form of a commentary on ~ ; 
the Children Act of 1908. This Act, which was passed a year ago by the 
efforts of Mr. Samuel, the under Secretary of State for the Home Department, 
has improved and codified the law of children in England and has done for 
children what our Juvenile Court Acts have done in this country. Its passa 
is a part of the world-wide movement for the protection and reclamation of the 
young. It is surely one of the most beneficial tendencies of the new centu 
that statesmen and reformers are turning their attention to the children ; for if 
they are properly brought up most of the problems of adult pauperism and 
crime can be easily handled. 

The work of the authors of this book consists in an annotation of the new 
Act, section by section. The work is well done, and in parts the authors are : 
able to throw much light, in advance of judicial explanation, upon the mean- 
ing of the clauses. ile directly adapted for British readers only, the book 
will be most helpful to all who have to do with the administration of juvenile “ 
laws in this country. J. H. B. 


CASES ON THE CONFLICT OF Laws. By Ernest G. Lorenzen. American 
Case Book Series. James Brown Scott, General Editor. St. Paul: West 
Publishing Company. 1909. pp. xxi, 784. 8vo. 

There is a growing feeling among lawyers that law books of all kinds — 
official and unofficial reports, collections, digests, and treatises — have been 
increasing in number too rapidly. The profession is being overwhelmed 

rinted matter. It is impossible to keep pace with current legal literature. ' 

et the existence of a good treatise in a particular field has rightly enough 
never been considered a reason why another author should not enter the same 
field; for the opinions and judgments on the law, even of men of equal training, 
experience, and natural ability, do not always coincide, and the statement of 
those opinions and judgments — conceding the author to be a man of good 
training, experience, and natural ability—is always of advantage to the 
profession. 


622 HARVARD LAW REVIEW. 


But the reasons justifying two treatises in the same field do not apply to the 
case book. ‘ The case book is primarily, if not exclusively, for the use of 
the law student. It is to supply him, in convenient form, with decisions 
of the courts from the study and discussion of which he can find for him- 
self the fundamental principles of law. If made by a master of the subject, 
the case book will contain all the leading cases. The collection of a second 
compiler in the same field — assuming he is a man who will seek the best cases 
and not merely ones his forerunner has not selected — must necessarily include 
substantially the same cases. He may arrange his cases in different order, 
but taken as a whole, in books of equal size, the material will be much the 
same. 

With the spread of the “case system” of instruction, case books were made 
by teachers of the various subjects included in the ordinary law school cur- 
riculum. Before this year there was at least one good case book in almost 
every subject taught in the schools. It may be open to question, therefore, 
whether the production of a new series of case books to cover the whole field 
of law is warranted, whether the effort thus given, in a large measure, to dupli- 
cating work might not better have been expended by the same leafned gentle- 
men in the production of good modern treatises for which there is both room 
and need. But this criticism is general rather than specific. 

In the field of Conflict of Laws Professor Beale’s collection of cases has 
since its publication held a very high —_. not only because of the merit of 
the selection, but because of the valuable notes and summary. Far more than 
any modern treatise it has had influence in the development of this branch 
of the law. Professor Lorenzen acknowledges the assistance he derived from 
this collection, and then says: “For want of better or equally good illustrative 
cases, it has become necessary to reproduce in this work many of the cases 
used by Professor Beale.”” Why, then, should the author have devoted his time 
to the production of a new case book? By this question the reviewer does not 
mean to intimate even remotely that Professor Lorenzen has not done original 
work. Far from it. He has made a different division of the subject, the 
advantages of which the reviewer —long familiar with Professor Beale’s 
book —cannot at once appreciate, but which Professor Lorenzen’s experience 
in teaching no doubt dictates. He has unquestionably put in his text or notes 
all the important and noteworthy cases of recent years in the field of Conflict 
of Laws. The footnotes which are added to many of the cases are scholarly 
and valuable. They contain not only American and English cases in accord 
and contra the case in the text, but also statements of the Continental law as 
represented in the jurisprudence of France, Germany, and Italy, together with 
collections of decisions of the courts of those countries. The value of famil- 
iarizing the student with Continental law in this field cannot be overestimated. 
The Conventions of the Hague relating to Conflict of Laws — the importance 
of which must soon be felt— are appended. A serviceable index adds to the 
usefulness of the book. 

We cannot but regret that the learning and industry of Professor Lorenzen, 
clearly seen in his collection of authorities and in his notes, was not applied to 
the production of a work that would be of more general use to the profession. 

One criticism of the physical make up of the book may be ventured. If, 
instead of part number and chapter number, chapter and section numbers 
were put at the tops of the pages, and if instead of page after page headed 
‘* General Provisions,” “ Particular Subjects,’”’ and similar titles, the names of 
the cases were printed there, the book would be easier to use. _S. H. E. F. 


PROCEDURE IN INTERSTATE COMMERCE CASES. By John B. Daish. Wash- 
ington: W. H. Lowdermilk & Co. 1909. pp. xiv, 494. 8vo. 


This book should be in the hands of every one who practices before the 
Interstate Commerce Commission. It contains practically all the requisite 
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matter sufficiently well arranged to be of immediate service. It does not 
apse however, to go far into the substantive law involved. Indeed, there 
practically no discussion of the theory of the regulation of railroad rates. 
As a special book for the practitioner, it has the peculiar value of being the: 
work of one versed in what he is describing. B. W. 


A TREATISE ON GUARANTY INSURANCE AND COMPENSATED SURETYSHIP. 
By Thomas Gold Frost. Second Edition. Revised and Enlarged. Boston: 
Little, Brown and Company. 1909. pp. liv, 770. 8vo. 


This work follows in the main the outline of the first edition which was dis- 
cussed in 15 HARV. L. Rev. 759. About two hundred and fifty pages have been 
added and the later decisions are discussed. The subject of Official Bonds is 
treated under a separate head, and the chapter on Contract Insurance is greatly 
amplified. The subject of subrogation also receives more extended treatment, 
and included in the same chapter with it is a short discussion of the rights of 
contribution and exoneration. 

The faults commented upon in the review of the first edition are apparent in 
this revision. The author treats the contract of the compensated surety as one 
of insurance and not of suretyship. Though it is true that some of the cases 
do refer to the contract as one of insurance, which, in a sense, it is, yet there 
seems to be no more justification than there was at the time the work first 
appeared, so far as the later decisions show, for discussing the subject with such 
little reference to the general principles of suretyship. The text abounds with . 
extended statements of the facts of certain cases and long excerpts, sometimes 
of two and three pages, from opinions with but little comment by the author in 
most instances. There is also frequent repetition, an instance of which is where 
section 28 of over two pages is repeated practically verbatim in section 1098. 
The author’s narrow treatment of his general subject seems hardly to warrant 
so much space as he gives to it or such extensive discussions of the facts of 
individual cases. : S. ST. F. T. 


Diz GESCHICHTE DES ENGLISCHEN PFANDRECHTS. By Dr. jur. Harold 
Dexter Hazeltine, Reader in English Law an der Universitat Cambridge. 
Breslau: Verlag von M. & H. Marcus. 1907. pp. xxviii, 305. Appendix. 


This treatise on the history of English mo e law was written under 
the direction of Dr. Otto Gierke, Professor of Law at the University of 
Berlin, which circumstance is alone sufficient to stamp the work of Mr. Hazel- 
tine as profound and illuminating. The need of an elaborate investigation into ° : 
the development of English mo: e law has many times been felt by students 
of jurisprudence; its sources and growth have never before been adequately 
studied. In this field, therefore, Mr. Hazeltine is a pioneer. His articles in 
the HARVARD LAW ReEvIEw (vol. XVII. pp. 549-557 and vol. XVIII. pp. 
6-50) summarize well the portion of the volume which treats of the gage of 
nd in Medieval England and are, moreover, good examples of the author’s 
fine historical method. E. D. B. a 


THE Law oF REAL Property. By Raleigh Colston Minor. In two vol- 
umes. University of Virginia: Anderson Brothers. 1908. pp. vi, 1038, 
1038-1835. 8vo. 


The law of real property is for the most part so ancient and well settled, and 
its rules have beén stated and restated with such lucidity and insistence by the _ 
ablest common law minds since epochs immemorially antique, that one can 
almost assume that an intelligent man having access to the authorities will 
produce a sound statement of the law. Mr. Minor’s book is, in fact, a clear, 
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sound, and conservative restatement of the truths already elucidated by his pre- 
decessors. It is similar in size and general scope to Tiffany on Real Property, 
but has the advantage of being published five years later and of having had 
Tiffany in part as a model—a model which might in some tases have been 
followed more reap with advantage. 

Minor’s text is fuller than Tiffany's, largely owing to its greater eloquence, 
but the foot-notes are much more meager — onl Shale the number of cases 
being cited in the entire work. Special attention is given to the Virginian law, 
and constant reference is made to Minor’s Institutes, an obscure book written 
by a namesake of the author, on whose work the new treatise purports to be 
founded. The book is equipped with a good index, full enough to make 
it really useful for the practicing lawyer as distinguished from the reader of 
law. For lawyers residing in Virginia and for students intending to practice 
there, the book will doubtless be a most valuable assistance. For the residents 
of other states it is inferior, in the clearness of its analysis and the exhaustive- 
ness of its citations, to Tiffany. To be sure, it is of more recent date, but the 
law of real pore is now so well settled and subject to so few changes that 
the lapse of five years does not appreciably impair the value of a book pub- 
lished in 1903, nor justify the addition of another book to the already stupendous 
nightmare of legal bibliography. E. R. Jr 


THE CRIMINAL RESPONSIBILITY OF LuNaTIcs. By Heinrich Oppenheimer. 
London: Sweet and Maxwell, Limited. 1909. pp. vi, 275. 


The defense of poner thanks to newspaper trials of homicide cases and 
the willingness of some lawyers and some doctors to — their learning 
and ability to aid the guilty to escape — has come to be looked for in almost 
every trial for murder, where the identity of the actor is known and the plea 
of self-defense cannot be raised. The defenses evolved by lawyers and the 
theories propounded by the doctors have at times been so bizarre, and the 
results achieved at times have seemed to be such obvious miscarriages of 
justice, that the layman and even the lawyer have thought that there must be 
something nae with the law or with the rules for determining the criminal 
responsibility of lunatics. 

Dr. Oppenheimer has undertaken to consider the rules of law governing such 
responsibility that are applied in the different countries of the civilized world. 
He brings to his task excellent qualifications, being both a trained lawyer and a 
trained doctor. This study in comparative law is brief, being merely a thesis 
. approved for the degree of doctor of laws; but it is clearly reasoned and it is 
suggestive. 

or. Oppenheimer points out that much of the confusion that exists is due to 
the fact that two distinct questions are unfortunately treated as one or as 
necessarily bound together. The pen of a man’s sanity is one, —a purely 
medical question ; the question of a man’s ie agree ya or amenability to 
conviction or punishment, is another,—a purely legal question. 

The law cannot determine when a man is insane. That purely. medical 
question ought in every case to be determined first. The law can determine 
what insane men shall be held responsible. Here the law can adopt many 
rules, lying between the Chinese rule on the one extreme by which the criminal 
lunatic is treated just as an ordinary wrongdoer, and the French rule on the 
other extreme by which the insane criminal is held irresponsible. 

Unfortunately, Dr. Oppenheimer does not reach any definite conclusion. 
After a review of the systems of all the civilized countries of the world, he 
decides that there is none which offers any advantages to the so-called 
“knowledge test” of the English law. He believes it is “as safe and satis- 
factory a working rule as has yet been devised.” 

He does reach one conclusion with which most will — He believes that 
the field of the lunacy experts should be restricted, and that they should cease 
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to be employed by the — If appointed by the court, they would not be 

under the of becoming partisans, after familiar by 

reason of such employment with the rules of evidence and the distinction 

between things relevant and irrelevant, they could be trusted to tell their stories 
and give connected and logical accounts of the prisoner’s mental state, “instead 

of scraps of information with which, under the present system of question and 

answer, they have to be contented.” 

At the end of the thesis a good bibliography is added. S. H. E. F. 


THE Laws oF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. In about 20 volumes. Volume VI. Philadelphia: Cro- 
marty Law Book Company ; London: Butterworth and Company; Roch- 
Lawyers Codperative Publishing Company. 1909. pp. cxxxi, 499. 

vo. 

FEDERAL Equity Practice. By Thomas Atkins Street. In three volumes. 
Northport, Long Island, N. Y.: Edward Thompson Company. 1909. pp. 
xc, 613; 614-1313; 1314-2104. 8vo. 

A DiGest oF THE LAW RELATING TO PRIVATE TRUSTS AND TRUSTEES. 
By Walter Gray Hart. London: The Law Notes” Publishing Offices. 
1909. pp. xxiv, 464. 8vo. 

THE STUDENTS’ SUMMARY OF THE LAW OF CONTRACT. By J. G. Pease 
and A. M. Latter. London: Butterworth and Company. 1909. pp. lii, 
416. 12mo. 

Cases ON DAMAGES. Selected from decisions of English and American 
Courts. By Floyd R. Mechem and Barry Gilbert. American Case Book 
Series. James Brown Scott, General Editor. St. Paul: West Publishing 
Company. 1909. pp. xxiii, 626. 

THE Law GOVERNING SALES OF Goops AT COMMON LAW AND UNDER 
THE UNIFORM SALEs Act. By Samuel Williston. New York: Baker, 
Voorhis and Company. 1909. pp. cix, 1304. 8vo. 

QUESTIONS AND ANSWERS FOR BAR-EXAMINATION REvIEW. By Charles 
S. Haight and Arthur M. Marsh. Second Edition. New York: Baker, 
Voorhis and Company. 1909. pp. lii, 585. 8vo. 

A History oF ENGLisH Law. By W. S. Holdsworth. In three volumes. 
Boston: Little, Brown and Company. 1909. pp. xliv, 460; xxxi, 572; 
xxxvili, 532. 8vo. 

ELEMENTS OF THE Law oF DamacGEs. By Arthur George Sedgwick. 
Second Edition, Revised and Enlarged. Boston: Little, Brown and . 
Company. 1909. pp. xxxv, 368. 8vo. 

A TREATISE ON THE LAW OF TRUSTEES IN BANKRUPTCY. By Albert S. 
Woodman. Boston: Little, Brown and Company. 1909. pp. xci, 1103. 

A TREATISE ON THE LAw OF REAL Property. By Alfred G. Reeves. In 
two volumes. Boston: Little, Brown and Company. 1909. pp. cxxiv, 
788 ; v, 789-1659. 8vo. 
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